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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ALASKA PACKER'S ASSOCIATION,

Complainant and Appellant,

vs.

J. M. K. LETSON and F. W. BURPEE,

Defendants and Appellants.

BRIEF FOR DEFENDANTS AND APPEU
LANTS LETSON AND BURPEE.

This is a suit in equity brought to obtain the usual

relief for an alleged infringement of United States

Letters Patent No. 376,804, bearing date January 24th,

1888, and granted to Mathias Jensen and the Jensen

Can Filling Machine Company, for a can crimper

and capper. The complainant has been the owner of

said patent ever since the i6th day of May, 1896, which

covers all of the time during which infringement is

charged against the defendants.



The action was brought in the Circuit Court of the

United States, Ninth Circuit, in and for the District

of Washington; and was tried before His Honor C.

H. Hanford, the Judge of said Court.

Testimony was taken by both the complainant and

the defendants, and, after a full hearing the Court de-

cided that the defendants had infringed claims five,

nine and ten of the patent, but that they had not in-

fringed either one of the claims one, three or eleven.

The opinion and decision of the said Court is in the

record, pages 434 to 460.

Both parties were dissatisfied with the decision and

both parties have appealed from the decree of the Cir-

cuit Court to this Court of Appeals.

The assignment of errors of the defendants Letson

and Burpee is in the printed record at; pages 467 and

468.

There is only one printed record in this Court. That

printed record contains the full record of both sides.

The complainant's assignment of errors is on pages 477

and 478.

This being a case of cross appeals, we will, for con-

venience and greater certainty of identification, use

the terms complainant and defendants, instead of appel-

huit and respondents.

The main issues in the case arc upon the ijucstion of

infringement, anci the assignment of errors of both

parties rehite to the issues regarding infringement. The

defendants, Letson and Burpee, assign as errors the



decision of the Circuit Court which finds that they

have infringed claims five, nine and ten; while the

complainant assigns as error, that the Circuit Court

erred in not deciding that the defendants Letson and

Burpee had infringed claims one, three and eleven.

There is but very little conflict in the testimony. Most

of the material facts are established beyond any con-

troversy and are practically undisputed.

The questions to be decided by this Court of Appeals

are whether or not the defendants have infringed

claims one, three, five, nine, ten and eleven of the said

Jensen patent, or either of them, when the law is ap-

plied to the material facts that are established.

FACTS OF THE CASE.

The record contains a cross appeal, as before stated,

but the testimony and facts, and law apply alike to both

appeals, and most of the arguments will apply to both

appeals alike.

The patent sued upon describes a modified form of

automatic can capping or heading machines, several of

which machines this Court has become familiar with

in past litigation. In fact this identical patent was be-

fore this Court in the case of Norton vs= Jensen 49 Fed.

859. So far from being a pioneer invention in can

capping or heading machinery, it was decided by this

Court in the case referred to that the machine covered

by the Jensen patent was itself an infringement upon

no less than four prior can heading patents. In that



case six prior patents or can heading or capping ma-

chines were sued upon, and, besides, the prior patents

that were sued upon, there were other prior patents on

machines for heading cans put in evidence by the coun-

sel of Jensen, who, in that case, was a defendant. Jen-

sen's machine described in the patent herein sued upon

was but a modification of well known can capping ma-

chines already in use. It was itself a can capping ma-

chine, and (leaving off its crimping apparatus, which

has nothing to do with this case as the defendants have

never used any crimping apparatus), it is nothing but a

can heading machine. The terms ''can capping" and

^^can heading" mean exactly the same thing. They are

only different names for one and the same thing. Every

can capping machine is a can heading machine and vice

versa.

While the Jensen machine was but a modified form

of the can capping machines already in use, it never-

theless contained valuable improvements and changes

that adapted it particularly for use for putting a single

head upon a can while the can was in a vertical posi-

tion, and in practice it was used more especially for

putting the upper head upon cans that were filled with

raw fish.

Doubtless, it could also be used for putting the first

head upon the empty can body. The defendants' ma-

chines were so used. Record, pages 390 and 391.

Still the maciiine was a long way down the list of can

capping machines from the first, or piouccr machine.

But more of this hereafter.



The patent has sixteen claims, but only claims i, 3, 5,

9, 10 and II are asserted to be infringed. The defend-

ants' machine has no crimping apparatus attached to it

of any kind, and some of the claims of the Jensen patent

cover its crimping devices. Those of course were not

infringed. There are also other claims of the patent

of which no infringement is asserted, and no attempt

is made in the testimony to show any infringement

thereof. Proof of alleged infringement is confined to

the six claims above enumerated.

Defendants' answer contains a full denial of infringe-

ment, and also sets up anticipating matter, only a small

portion of which was introduced in evidence.

The bill of complaint waives an answer under oath,

and neither the bill of complaint nor the answer is ver-

ified.

The defendants have two machine shops in both of

which they have manufactured machines of the kind

which are claimed to be infringements of the complain-

ant's patent. One of these machine shops is located in

the city of Vancouver in British America. Of course

the making and selling of machines in British America

could not infringe the complainant's United States pat-

ent since that patent does not extend into British Amer-

ica.

The other of the defendants' machine shops is located

at Fairhaven in the State of Washington, which is with-

in the United States.



The machines made in the United States by the de-

fendants are made under a United States patent No.

629,574 baring date July 25th, 1899, and was granted

to the defendants for a can capping machine. This

patent of the defendants' was put in evidence by the

complainant, and is "Complainant Exhibit Defendants'

Patent.," Record, page 97. The exhibit itself is in the

record at pages 519 to 533.

The machines made by the defendants were made in

accordance with the machine described in said patent.

Some of them, however, contained slight modifications

in a few particulars of the description of the patent.

These modifictaions are shown in the testimony of Mr.

Burpee, taken by complainant. There is no conflict we

believe in the testimony as to the exact description of

the machines, and every part of the machines, that have

been made by the defendants. The record from page 28

to page 45 tells the whole story regarding infringement.

As the Jensen patent sued on shows for itself what it

is and what it covers, and as the machines made by the

defendants were made as described in their said patent,

with slight modifications as to some of the machines, an

exact and undisputed description of which is shown in

the testimony, there is really little, and probably noth-

ing, to do in deciding this case except to compare the

defendants' machines with the said claims of the com-

plainant's patent and find whetiier or not the combina-

tions of those claims, or of any of them, are to be found

in the defendants' machine.



We believe and contend that there is no infringement

of any claim of the Jensen patent by the defendants' ma-

chines, even though those claims were allowed all the

force that could be contained within the broadest scope

that could be given to the language in which they are

expressed, and without any limitation being placed

upon them by proof of the prior state of the art in can

heading mechanism.

Defendants have, however, put in evidence testimony

which shows something of the state of the art. The

oral testimony shows that automatic can heading ma-

chines were in common use before Mr. Jensen made

his invention. In addition to this defendants have put

in evidence two prior United States patents for show-

ing, in some particulars, the said state of the said art.

One of these was Patent No. 265,617, bearing date

October loth, 1882, and granted to George A. Marsh,

for a machine for heading cans. It is defendants'

Exhibit A. The machine described in this patent was

operated largely by hand. It was well adapted to

putting the upper head on filled fish cans. It put the

head on the upper end of the can body while the can

was in a vertical position. This patent says in its speci-

fications:

"The purpose of my invention is to provide a con-

'^ venient device for heading cans. In packing goods

'' in open-top cans the cover must be placed upon the

'' can after the can has been filled, and consequently

" while it is in an upright position/^
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And further along it says

:

" In operation, the can, having been filled, is placed

'' against the base of the machine, its wall resting

'' against the guides n n/' The machine of this patent

was well adapted for putting the upper head on filled

fish cans.

This exhibit was put in evidence during the cross-

examination of the plaintiffs expert, L. W. Seely.

Record, pages 255 to 257.

Defendants' Exhibit F is a full sized model of the

above Marsh patent. It was put in evidence while

taking testimony of defendant Burpee, and he tes-

tifies that the machine would head filled fish cans just

as perfectly in all respects as the Jensen machine does

or ever could. Record, 334 to 336.

The other prior patent that was put in evidence to

show the state of the art was Patent Nos. 307, 197,

bearing date October 28th, 1884, and granted to Ed-

mund Jordan for a can-ending machine. This patent

was put in evidence during the cross-examination of the

complainant's expert, L. W. Seely. It is defendants'

Exhibit B. Record, 258 and 259.

Afterwards, and while defendant Burpee was giving

his testimony, the defendant put in evidence a model

which contained such part of the machine, described in

said Jor(]an patent, as received the can heads and

placcc] them upon the can bociics. This model is de-

fendants' Exhibit K. Record, 329. This Jordan ma-

cliinc put the heads upon the can bodies w^hile the can



bodies were in a vertical position, and it was an auto-

matic machine.

By reading the said patents to Marsh and Jordan,

while viewing the respective models. Exhibits F and E,

the patents are easily understood.

The Jensen machine is what is commonly called a

stop motion machine. By ''stop motion" is meant that

the can body stops its forward movement, on its way

through the machine while the head is being put upon

it. The term does not mean that all the mechanism of

the machine stops its work. The devices which place

the head upon the can body must do this part of their

work while the forward motion of the can body is tem-

porarily suspended. The term "stop motion," as we

use the term, means that the can body stops its forward

motion through the machines while the head is being

forced upon it.

The defendants' machines, on the other hand, places

the head upon the can body while both the can body

and the can head are moving forward through the ma-

chine. In the defendants' machines no time is lost

while the head is being forced upon the body, for the

"reason that the head is so forced upon the body while

both the body and the head keep on with their forward

motion while the head is forced upon the body, just as

a railroad passenger does not lose any time while

taking his meals upon the dining car that goes with

the train that is speeding him on his journey while he

is eating.
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This saving of time by having the head forced upon

the body while both are traveling forward through the

machine is so much that one of the defendants' ma-

chines will head twice as many cans as will the Jensen

machine. Record, 297 and 298. In the Jensen machine

the can bodies stop their forward motion while the head

is being forced upon it. During this stop the can moves

upwards and downwards, but not forward on its way

through the machine.

This difference between the two machines, one being

a stop motion while the other is a continuous motion

machine, is fundamental. As will be readily under-

stood, the dififerent character of the movements of the

machines results from the fact that they are built upon

radically different plans, operate upon different princi-

ples, have different mechanism as a whole and different

devices in detail and different combinations and sub-

combinations of devices throughout their entire organi-

zations.

The witnesses upon both sides of the case fully agree

on the fact that the devices used to produce effects in

one of the machines could not be used in the other

machine. This results on account of the fundamental

differences in the general plans and organizations of the

machines, their different modes of operations, all of

which necssarily require different characters of de-

vices, and a different character of sub-combinations of

operative devices in order to operate the different plans

and organizations of the two different machines.
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The complainant has put its patent in evidence. In

order that it might be easily understood and its opera-

tions, in gross and in detail, comprehended with cer-

tainty, the defendants have made and put in evidence a

full sized working model of the machine which is cap-

able of heading cans. This model is the defendants'

Exhibit D. Record, 299.

As already stated, the complainants put in evidence

the defendants' patent. This is a convenient way of

showing the description of the machines which the de-

fendants were making and selling. In order to make

their patent more easily understood the defendants put

in evidence one of their actual machines, and placed

upon its several parts and devices the same figures and

letters that indicate the same parts and devices in their

patent. This machine of the defendants' is their Ex-

hibit C. See Record, 290 and 291. From page 291 to

page 295, is contained an oral description of the ma-

chine and its operations.

In the Jensen machine the filled fish cans are placed

in a vertical position upon a constantly moving horizon-

tal belt and are carried by the belt into the machine.

Over the belt were arranged spacing fingers to regulate

the passage of the cans into the machine. Fixed rigidly

across the belt is an immovable stop E. When the can

reaches this stop E, it stops, allowing the belt to slide

under it. In the machine is a device which is called in

the patent '^the feeder or carrier F." TIjis feeder F

consists of a horizontal arm F, extending across the
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table at right angles with the feed belt. It has four

arms or prongs H, projecting at right angles from it,

and at sufficient distances apart to admit of a can being

received between them so as to be transferred by their

movements. The feeder F is mounted upon the pins of

three cranks, I and JJ. These cranks have vertical

shafts which are journaled in the frame, and power is

applied to move them so that they produce a circular

sweeping motion of the feeder or carrier and its forked

arms H. The arm F and the arms H are rigidly at-

tached so as to form one single moving device, and the

arms H and arm F together constitute the carrier or

feeder F.

As the feeder is carried around by the said cranks. in

its sweeping movement, the first two of the arms or

prongs H are brought forward so as to receive between

them the can which is standing on the traveling belt and

is kept there by the stop E. The further movement of

the carrier F transfers the can one step crosswise of the

table and at right angles to the belt, at which point the

sweeping motion of the carrier withdraws the prongs H
from the sides of the can and leaves it standing in its

position until the feeder again comes around. The

feeder or carrier being again carried around by the

cranks, its said first two prongs H receive another can,

which has in the meantime been brought by the belt

against the stop E, and the first can which was left

standing on the table is received between the second

and third of the prongs H, and is carried by them on to



the top of a vertical plunger S, and is left standing there

until the plunger raises. Over this plunger S is a con-

ical opening in the top part of which is a can head rest-

ing upon its rim edge on a circular flange. The conical

opening is widest at its lower part, and it acts as a guide

to direct the upper end of the can body into the inside

of the rim of the can head when the plunger S raises

the filled can upwards. The can being thus headed, the

upper portion of the conical guide, which is com-

posed of two sliding parts, separates, and by so doing

makes room for the head, now upon the can, to descend

downwards as the plunger S descends. When the can

has descended to its original pasition upon the plunger

S, the carrier F again comes around, and the can is re-

ceived between the third and fourth prongs H, and is

moved forward towards the crimping mechanism.

Above the plunger S, and over the can cap when it is

in place in the conical hollow guide, is another plunger,

U. This plunger U follows the headed can down

through the conical guide, resting on top of the can, so

as to steady the can while descending. On one side of

the feed belt A are two vertical shafts I, each having

swinging arms J that swing horizontally in the segment

of a circle over the side of the belt. Coiled springs

around these vertical shafts tend to draw them in one

direction, while connecting chains which connect the

arms with the carrier F draw them in the opposite di-

rection with the movement of the carrier. In this way



the filled cans on the belt A can only pass, one at a time,

to the stop E.

The heads are fed into the machine through an in-

clined chute, by means of which and an additional large

complicated- mass of mechanism the heads are carried

into the machine, their descent down the inclined chute

is regulated, and they are finally forced into their posi-

tion in the upper part of the conical guide, over the

plunger S as before stated.

In the defendants' machine the filled cans are also

carried into the machine by a horizontally moving belt,

being placed thereon in a vertical position, and in most

of the defendants' machines there were spacing fingers

over the belt to regulate the passage of the cans into the

machine so as to prevent any can from being accident-

ally mashed when the belt was not kept full of cans.

With this feeding belt and the spacing fingers over it,

however, all identity between the Jensen machine and

defendants' machine ends and is lost. The Jensen ma-

chine being a stop motion machine and the defendants'

being a continuous moving machine the mechanism of

the one could not be, and was not used in the other. The

defendants' machine has no stop E, nor anything that

corresponds to it. Neither does it have the carrier F

with its prongs H, nor anything that corresponds to it.

In the defendants' machine, fixed in a suitable bracket

is a vertical spindle or shaft marked 35 in the patent.

Attached to this vertical shaft arc two skeleton wheels,

the upper one being marked 37, and the lower one 36.
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These wheels are both of the same shape, and instead

of being round they have each four irregular sides.

Near the back end of each one of the sides is a sort

of pocket or can recess, each one of which is marked

36a in the patent, in the lower wheel. The upper

wheel has exactly the same shaped pockets or recesses,

and they are in an exact perpendicular line over the

pockets or recesses, 36a, in the lowxr wheel 36.

The said shaft 35 is at one side of the carrying belt

59, that brings the filled cans to the machine. The

wheel 36 is a short distance above the belt, and as this

wheel 36 revolves its pockets, or can recesses, pass in

a circle across the belt and at a distance beyond it. As

each one of the filled cans comes along the belt it is

received, while it is still under motion, by one of the

can recesses in the wheel and carried off from the belt

and around in a circle to its place upon one of the

can supports 19, which is carried by another revolving

device, which we will describe as far as is necessary.

Another vertical spindle 13 is fixed rigidly and im-

movably in the machine parallel with the shaft 35. A
vertical carrier 14, of considerable vertical length,

rotates around the spindle 13. This carrier 14 carries a

horizontal, rotating table 20. There are four circular

openings through this table 20, each of which openings

is marked 21. Through these openings 21, the upper

end of the filled can passes into the can head.

Underneath the table 20, and revolving with it

around the spindle 13, is another horizontally rotating
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carrier 14. This carrier has four radial arms 14a, the

projecting ends of which have vertical apertures, in

which are seated spindles 18. Each one of these spin-

dles carries one of the can supporting disks 19. Be-

tween the upper rotating table 20, and the carrier 14, is

another device that rotates around the spindle 13, and

has four can holding recesses, marked 40 in the patent,

therein. The object of this device is to furnish

guides for the cans so that, as they are transferred

to the can supports 19, the side of the can body

will fit into the can holding recess in the radial

arm 40, which acts as a guide. The can will

thus be placed in exact alignment with the head which

will be the opening 21 above it. The table 20, the car-

rier 14, and the intermediate device carrying the can

holding recesses, are connected and all rotate together

as one device. The defendants' machine uses, to carry

the caps into the machine, a horizontally moving belt

69. The caps are carried into the machine on the oppo-

site side from that where the cans are carried in, and

therefore do not have nearly as far to be carried by the

feed wheel as do the cans. Upon the spindle 35, and

immediately over the can feed wheel 36, is the cap feed

wheel 37, which is of the same form as is the wheel 36.

This upper cap feed wheel is just high enough to carry

the can heads upon the wheel 20, and the arrangements

are such that the cap will be carried and placed in the

upper part of the opening 21, in the proper position to

receive the end of the can body. This cap feed wheel
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37? receives the cap in one of its recesses or pockets, and

carries it off of the belt and on to the table 20, just as

the lower can feed table 36 receives the filled can and

carries it around and places it upon the can support 19.

Underneath the can supports is a circular member

47, having inclined surfaces 46. It is really a circular

cam. When the can and heads have been placed by the

rotating mechanism in their proper positions, the parts

still continue to rotate and the stem 1.8, of the can

support 19, comes in contact with the upwardly in-

clined side 46, of the circular cam 47, and being carried

forward is raised thereby and carries the filled can up-

wards, thus forcing its upper end into the can head, and

thus the can is headed. As the rotation still continues

the spindle 18, comes to the downward incline on the

other side of the member 47, and descending with such

incline the headed can is carried downwards to other

mechanism which receives it and takes it and carries it

around to another belt 73, which carries it out of and

away from the machine.

Adequate mechanism is applied to drive the vertical

carrier 14, and the two toothed wheels 31, and 39,

operating as regular gearing, drive the vertical shaft

35, which carries the feed wheels 36 and 37.

There is much other detail and necessary mechanism

which we will examine closer later, while discussing the

specific claims of infringement to which the complain-

ants' experts have testified. All that we have so far



intended to present is the general differences bet\veen

the general plan and organization of the Jensen pat-

ented machine and those of the defendants' machines,

with such description of the principal operating

mechanisms as will make the general character of the

operations, and operating mechanism, of the t\vo ma-

chines understood.

Before going on to compare the defendants' mechan-

isms with the said claims of the Jensen patent we will

refer the Court to the elementary rules of law that con-

trol simple cases of this kind, and which rules we claim

should have secured a decree in the Circuit Court for

the defendants. We believe that it is not seriously con-

tended that there is an\~thing in the defendants' ma-

chines that was ever invented by Mr. lensen. It is only

claimed to reach the defendants by using the term "me-

chanical equivalents/' and then spreading and expand-

ing the term, and by thus doing, make it reach not only

to the full limits of Jensen's invention, but into a broad

expanse beyond those limits.

Section 4888, of the U. S. Revised Statues declares

as follows:

* Before any inventor or discoverer shall receive a

*' patent for his invention or discover^-, he shall make
'' application therefor in writing to the commissioner of

" patents, and shall file in the patent office a written de-

scription of the same and of the manner and process

of making, constructing, compounding and using the

same in such full, clear, concise and exact terms as to



'' enable any person skilled in the art or science to

'' which it appertains or with which it is mosr nearly

^^ connected^ to make, construct compound, and use the

'' same; and in case of a machine he shall explain the

'' principle thereof and the best mode in w^hich he has

'' contemplated applying that principle so as to distin-

'' guish it from other inventions ; and he shall particul-

'' arly point out and distinctly claim the part, improve-

" ment or combination which he claims as his invention

'' or discovery/'

All this w^as done by Mr. Jensen as is shown by his

patent. It is a machine patent. His specifications ex-

plains the principle of his machine and the best mode

in which he had contemplated applying that principle,

and they distinctly point out and claim the improve-

ments or combinations which he claimed as his inven-

tions.

As show^n by his specifications, the best mode in

which he applied the principle of his invention, and in

fact the only mode in which he attempted to apply it

was by the construction of a stop motion machine. He
did not contemplate any machine in which the can

should be moving forward through the machine while

the head was being forced upon it Neither such a

mode of operation nor such a principle of construction

was contemplated by him. No mechanism by means

of which a can could be automatically headed while

movins: forward was introduced into his machine, and

in his application no such continuous movement of the
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can while being headed was mentioned or described or

in any way, directly or indirectly, even hinted at. The

machine which he described did not operate on that

principle, or by that mode of operation. Jensen de-

scribed nothing, and claimed nothing that included the

principle of continuous movement of the can on its way

through the machine while the head was being forced

upon it.

The difference bet\veen stop motion machines and

continuous moving machines have Ions; been well

known, as have machines operating on those two difter-

ent principles. Sometimes machinery may be changed

and the one prinpicle substituted for the other and some

times they cannot. A jig saw works with a stop motion

while band saws and also circular saws work on the

continuous movement principle. Ordinary planing ma-

chines for planing metal operate on the stop motion

principle, while turning lathes operate on the contin-

uous running principle. The Wheaton heading ma-

chine was a machine that operated on the continuous

motion principle while the Norton and Hodgson ma-

chine operated on the stop motion principle. The

Wheaton machine would headfourcans while the Nor-

ton and Hodgson machine was heading one, and the

\Mieaton machine was adjudged to be no infringement

of the Norton and Hodgson patent. Wheaton vs. Nor-

ton, 70, Fed. 833, pages 851 to 853. Machines that (Op-

erate on the continuous motion principle are much
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more efficient than those that operate on the stop mo-

tion principle.

It cannot be denied but that Jensen in his specifica-

tions has well described the principle of his machine

as a stop motion machine, and that the best mode in

which he contemplated applying that principle was

by means of the mechanism described in his patent

which would operate with the stop motion ; and his de-

scription all through was well made so as to distinguish

his machine from any and every machine operating on

the continuous motion principle. His description

would certainly distinguish his machine from the de-

fendants' machine, even if the defendants' machine had

been first.

His claims are also drawn so as to leave outside of

them any and overy combination that can be found in

the defendants' machine. Not a single combination

that is covered by any claim of the Jensen patent is in

the defendants' machines. If the defendants had been

the first in the field in making an application for their

patent they could not have used or placed in their

claims a single one of the Jensen claims , and had it

cover any combination that is described in their spec-

ifications, or that has ever been used in their machines.

And, now, if the Court was to take the claims of the

Jensen patent and the specifications of the defendants'

patent and undertake to read those claims into the de-

fendants' specifications it would find itself struggling

with a task impossible of accomplishment. It could not
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find in the defendants' specifications, or in its machines

a single combination that a single one of the Jensen

claims would cover. And on the other hand if it should

undertake to apply any of the defendants' claims to the

Jensen specifications, it would go through the entire

list of claims without finding a single combination in

the Jensen machine that a single one of the dfendants'

claims w^ould apply to.

L. W. SEELY was one of the complainants' prin-

cipal experts and did the best he could for the com-

plainant. On pages 223 and 224 of the record Mr.

Seely testifies that the defendants' machine does so

much more work than the Jensen machine does because

''the organization of the -whole machine has been

changed so as to give it greater capacity." and that:

"The defendants' machine as a whole is differ-

" ently organized from the Jensen machine in

" order to give it greater capacity." That ^'the struc-

tural organization ' of the two machines is different.

We make this reference at this time that the Court

may know as we go along that the organization of the

defendants' machine, which operates with the contin-

uous movement, is proved by the complainant's own

witnesses to be fundamentally and radically different

in its plan of construction, and in its mechanism, and

in its operation, from the Jensen machine, which can

be operated onlv with the stop movement. This the

Court will realize we think wlien we lurtiicr show^the
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extent to which the complainant's own professional and

skillful experts have so testified.

Further along we shall discuss each one of the said

claims of the complainant's patent and will then show

more of the same character of testimony by witnesses

upon both sides of the case.

The said section, 4888, of the Revised Statues, has

been repeatedly construed by the Courts and it is well

understood. It is the foundation sill of the patent law

structure. It is the law itself. Under it, the courts

have decided repeatedly that a patent can never cover

anything except what its claims cover. Even though

the claims fail to cover the invention, still the patentee

is bound and limited by the claims that are made in

his patent.

McClain vs. Ortmayer, 141 U. S. 419.

Beginning on page 423of this case the Supreme Court

says: "While the patentee may have been unfortunate

in the language he has chosen to express his actual in-

vention, andmay have beenentitledto a broader claim,

we are not at liberty, without running counter to the

entire current of authority in this Court, to construe

'\nich claims to include more than their language fairly

''imports. Nothing is better settled in the law of patents

"than that the patentee may claim the whole or only a

"part of his invention, and that if he only describes and

claims a part, he is presumed to have abandoned the

residue to the public. The object of the patent law

in requiring the patentee to 'particularly point out

u:

u

u

u
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'' ^and distinctly claim the part, improvement or com-
" 'bination which he claims as his invention or discov-

" 'ery,' is not only to secure to him all to which he is en-

''titled, but to apprise the public of what is still open to

''them. THE CLAIM IS THE MEASURE OF HIS
"RIGHT TO RELIEF, and while the specification

"may be referred to to limit the claim, IT CAN
"NEVER BE MADE AVAILABLE TO EXPAND
"IT "

And further on page 424:

"When the terms of a claim in a patent are clear and

"distinct (as they always should be), the patentee, in a

"suit brought upon the patent IS BOUND BY IT

"HE CAN CLAIM NOTHING BEYOND IT."

The last sentence was quoted by the Supreme Court

from one of its own prior decisions.

See, also, Keystone Bridge Co. vs. Phoenix Iron

Co., 95 U. S. 274, pages 278 and 279.

Burns vs. Meyer, 100 U. S. 671.

Merrill vs. Yeomans, 94 U. S. 568.

Robinson on Patents, Vol. 2, sections 504 and 505.

He says:

The chiim is thus the life of the patent so far as the

rights of the inventor are concerned, and by it the let-

"ters-patent, as a grant of an exclusive privilege, must

"stand or fall."

Another rule of law applicable is this. When the

claim is for a combination of devices only, it does not

cover either one ol the mechanical elements named in
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the claim, but in law admits all of those individual me-

chanical devices to be old and no part of the patentee's

invention.

The Supreme Court, in the case of The Corn Planter

Patent, 23 Wallace, 181, on pages 224 and 225, says:

"Where a patentee, after describing a machine,

'claims as his invention a certain combination of ele-

'ments, or a certain device, or part of the machine, this

'is an implied declaration, as conclusive, so far as that

'patent is concerned, as if it were expressed, that the

'specific combination or thing claimed is ihc only part

'which the patentee regards as new. True, he or some

'other person may have a distinct patent for the por-

'tions not covred by this; but that will speak for itself.

'So far as the patent in question is concerned, the re-

^maining parts are old, etc."

The pertinency of this rule of law appears when we

read the complainant's testimony, and there find ef-

forts made apparently to convince the Court that the

Jensen machine is the invention covered by the patent,

and the thing that deserves protection, although the

claims of the patent which are alleged to be infringed

are only claims for sub-combinations of devices. True,

the testimony of its experts changes its tone in this re-

spect in part, but the Jensen machine, as an entire ma-

chine and pioneer invention, is the burden of a great

part of the testimony of complainant.

That there can be no infringement of a combination

claim unless every one of the elements of the combina-
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tion is used by the defendant was decided as early as

the case of Prouty vs. Ruggles, i6 Peters, 336; and that

decision has been followed ever since in numberless

decisions.

In Rowell vs. Lindsay, 113 U. S. 97, on page loi, the

Supreme Court says:

*'The patent of the plaintiffs is for a combination

''only. None of the separate elements of which the

"combination is composed are claimed as the invention

''of the patentee, therefore none of them standing alone

*^are included in the monopoly of the patent/' The

Court then goes on and cites a large number of author-

ities, and quotes from the case of Prouty vs. Ruggles.

See, also. Walker on Patents. Sec. 349. The cases

hold, and we freely admit, that if one of the

devices of the combination is removed and a mechan-

ical equivalent of the device so removed is put in its

place that it is still in law the same combination, and

would be an infringement just the same as though the

exact elements of the original combination were used.

It is true that in many cases the use of mechanical

equivalents are not to be aUowcd. This occurs in the

cases of very narrow patents where the invention is

very thin. We do not claim that the present is such a

case, but expect the Court to read our briet with the

understanding that when we mention a combination

we include in it any mechanical equivalents or sub-

stitutes whicii might be put in place of any of the orig-

inal elements omitted from that combination. As to
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we will show later on.

On pages 103 and 104 of the foregoing case of Rowell

vs. Lindsay, the Supreme Court says with reference to

mechanical equivalents:

^'We find, therefore, that the curved upper part of

"the shank used by defendant does not perform one of

''the material functions of the brace-bar of the plain-

stiffs combination. It cannot therefore be the equi-

"valent of the latter. For where one patented is as-

"serted to be an infringement of another, A DEVICE
"IN ONE TO BE THE EQUIVALENT OF A DE-

"VICE IN THE OTHER MUST PERFORM
"THE SAME FUNCTIONS."

"As, therefore, there is one element of the plaintiffs

patented combination which the defendants do not use

and for w^hich they do not employ an equivalent, it fol-

lows that they do not infringe the plaintiff's patent."

A further rule of law is this: When the claim of a

patent names an element as one of the elements of the

combination which the claim covers, such element, no

matter if it is entirely useless, cannot be abandoned by

the patentee and his patent construed to cover the re-

maining elements as the combination patented. This

rule is pertinent in view of the efforts made by the com-

plainant to get rid of the Stop E, of claim one of the

Jensen patent.

Above section 349 of Walker on Patents. (Second

edition.)
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In Water Meter Co. vs. Desper, loi U. S. 332-337,

the Supreme Court says

:

''Our law requires the patentee to specify particu-

''larly what he claims to be new, and if he claims a

"combination of certain elements or parts, we cannot

''declare that any one of those elements is immaterial.

"The patentee makes them all material by the restricted

"form of his claim."

In Fay vs. Cordesman, 109 U. S. 408, on pages 420

and 421, the Supreme Court says:

"The claims of the patents sued on in this case are

"claims for combinations. In such a claim, if the pat-

"entee specifies any element as entering into the com-

"bination, either directly by the language of the claim,

"or by such a reference to the descriptive part of the

"specification as carries such element into the claim, he

"makes such element material to the combination, and

"the Court cannot declare it to be immaterial. It is his

"province to make his own claim and his privilege to

"restrict it. If it be a claim to a combination, and be

"restricted to specified elements, all must be regarded

"as material, leaving open only the question whether

"an omitted part is supplied by an equivalent device or

"instrumentality." Citing authorities.

This Court quoted the above as an authority in

Whcaton vs. Norton, 70 Fed., on pages 841 and H42.

Another rule of patent law is that a result or effect

produced is not patentable, but only the means are pat-

entable by which the result or effect is produced.
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Claims must not be functional or they are void.

This point was decided as early as 1853 in the case

of O'Reilly vs. Morse, 15 Howard, 62, in a case

brought on the Morse telegraph patent. Morse had

covered in his first seven claims of the patent his tele-

graphing apparatus. He then added his eighth and

last claim, and in that he stated that he did not propose

to limit himself to the specific machinery or parts of

machinery described in his specifications and claims;

the essence of his invention being the use of the motive

power of the electric or galvanic current which he

called electro magnetism, however developed for

marking or printing intelligible characters, signs, or

letters, at any distances, being a new application of that

power of which he claimed to be the first inventor or

discoverer.

The Supreme Court says on page 113 of the case

that: "In fine, he claims an exclusive right to use l

"manner and process which he has not described, and

"indeed had not invented, and therefore could not de-

"scribe w^hen he obtained his patent. The Court is of

the opinion that the claim is too broad, and not war-

ranted by law."

The Court held that the said eighth claim of the

Morse patent was void for covering what he had not in-

vented.

This case and others establish the further proposition

that if the claims of a patent cover more than the pat-

entee invented, or more than he has described in his
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specifications such claims are absolutely void. On pages

1 20 and 121, of this O'Reilly vs. Morse case, the Su-

preme Court says:

''The evil is the same if he claims more than he has

invented, although no other person has invented it be-

fore him. He prevents others from attempting to im-

prove upon the manner and process which he has de-

scribed in his specification—and may deter the public

from using it, even if discovered. HE CAN LAW-
'TULLY CLAIM ONLY WHAT HE HAS IN-

"VENTED AND DESCRIBED, AND IF HE
''CLAIMS MORE, HIS PATENT IS VOID.''

In Miller vs. Eagle Man. Co., 151 U. S. 186, on page

201, the Supreme Court says

:

'Tt is not the result, effect, or purpose to be accom-

"plished which constitutes invention, or entitles a

''party to a patent, but the mechanical means or instru-

''mentalities by which the object sought is to be at-

"tained,'' and further, "PATENTS COVER THE
"MEANS EMPLOYED TO EFFECT RE-

"SULTS."

The law as declared in the authorities cited is also

substantially declared by this Court in the case of Nor-

ton vs. Jensen, 67 Fed. 236, on pages 242 and 243, be-

ginning as follows

:

"These are all combination claims, aiui each is broad

"enough to include every imaginable style ol mechan-

"ism for forming can bodies and soldering the i-ide

"scams thereof. SO REGARDED, l HEY WOULD
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'^ALL BE VOID FOR FAILURE TO DESCRIBE
''ANY PATENTABLE INVENTION/'

The foregoing rules are elementary, and well un-

derstood. Their application and pertinency will be

noted in the further parts of this brief.

Because of the strenuous efforts made by complain

ant and its counsel and experts, in the taking of the

testimony, to make it appear that the Jensen invention

is one of a primary and pioneer character, we will now

discuss that proposition and will endeavor to show

that it does not belong to that category of inventions,

even if the patent had been made with claims that

covered the machine as an entire machine, instead of

containing only narrow claims for limited sub-combin-

ations.

Every valid patent must cover an invention th.at is

absolutely new. It must have been known to others be-

fore the invention thereof by the patentee. If the in-

vention was known to others prior to the invention

thereof by the patentee, then the patent would be void,

as it would not cover any patentable invention We
are not speaking of cases where there have been any

assignments, but of those cases where the inventor him-

self is the patentee.

Now, the condition that the patentable invention

must be absolutely new^ with the patentee applies t.) ti.e

cases of pioneer inventions and primary patents a 'd

also with equal force to the very narrowest of inven

tions and thinnest of patents, alike. A narrow inven-
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tion must be as new and as original with the patentee

as must be the broadest and most pioneer of inventions.

So far, then, as the mere fact that the patentee was

the first one that ever discovered or invented the thing

patented goes, such fact belongs alike to narrow patents

and inventions and to broad patents and pioneer inven-

tions. In a literal sense the narrow patent covers an

invention that is just as original and just as pioneer in

its character as is the invention that the broad patent

covers. One invention must be just as original and just

as new as the other. If in this case the defendant's

patent is valid, and so far no one has asserted that it is

not valid, it covers inventions that are just as nev/ as

was Jensen's and just as original. The defendants were

the first that ever made those inventions, and as to those

inventions they were literally the pioneers.

While all this is so in a literal sense, the Courts have

for convenience applied the adjectives pioneer and pri-

mary to some classes of patents and inventions to dis-

tinguish them from the great mass of inventions in

which there is less in the nature of discovery and less

breadth and depth of the original ideas which pro-

duced them.

There have been inventions made, in which the idea

that a certain desirable thing was possible of accom-

plishment was first thought of by the inventor. The

possibility of using an alphabet of any kind to record

intelligible words at a distance by the use of electricity

was new with Morse. 'I'hc conception ol the possibil-
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ity of sewing a continuous seam automatically by ma-

chinery was new with Howe. The possibility of using

steam to drive a boat was a new idea with Fulton. The

almost wild conception of the idea of talking at a dis-

tance by the use of electrical apparatus was new with

Bell.

In these and other instances of like character, the

mechanism by which the new conception could be re-

duced to practical use, came second, and followed

after the new conception. The new conception of a

possible new result that had never been accomplished

in any manner whatever was the important starting

point. Wtihout that as a foundation to work upon

nothing new would have been discovered at all, but the

whole subject matter would have remained in oblivion.

Suppose Bell had never lived and his new conception

of the possibility of talking at a distance through the

medium of electrical wires had not been thought of by

any one else, as it probably would not have been, the

telephone would not yet have been dreamed of. The

world had been running thousands of years, science had

been advancing and developing wonders for genera-

tions, but no one had thought of the possibility of talk-

ing at a distance by means of any kind. The same may

be said of other inventions of similar character where

the new result was itself the foundation upon which the

new invention was built. It was so with the Morse

telegraph right now.
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Yet, the new 7'esult could never be the subject of a

patent^ but only the means by which the inventor pro-

duced that result could be patented. This we have

shown was demonstrated in the case of the Morse tele-

graph, in O'Reilly vs. Morse, 15 Howard, 62.

It has ever since the Morse case been an admitted

fact that a patentee of a machine patent at least,

cannot cover the result which his invention produces.

It can only cover the means which the patentee

has invented by which the result is produced, even

in the extreme cases which we have mentioned where

the result itself was, for the first time in the

world, not only produced by the patentee, but was

also originally discovered by the patentee. In the

telephone cases the Supreme Court held that Bell's

method included both a process and the means by

which he operated the process, making the patent an

improvement in an art, and also an invention in me-

chanics. The decision indorses the case of O'Reilly vs.

Morse. See 126 U. S., pages 532 to 536, and authorities

there cited by the Supreme Court.

Now, whenever the patent is for a process, or in other

words for an art, it will be infrinp:ed when anv kind of

machinery is used to practice it. It makes no differ-

ence what mechanism or apparatus is used to practice

the process with.

Walker on patents, section 33:;. BclTs telephone pat-

ent covered both mechanism anci a process.

Telephone cases, 126 U. S., pages 532 and 533. For
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this reason there is much said in the decision in the

telephone cases that does not apply to a patent that cov-

ers mechanism only.

Now, it is evident that cases where the result itself is

discovered by the patentee, as well as the means by

which that result is produced, are cases in which the

terms "primary'' and "pioneer'' are especially aplica-

ble, and that a patent which covers the mechanism that

produces such pioneer result must necessarily be given

a very broad construction in order to protect the discov-

erer and inventor in his discovery and invention. Pat-

entees that first conceive of the possibility of a new re-

sult, and then invent the means by which they success-

fully produce the new result, are both discoverers and

inventors.

In telephone cases, 126 U. S. patent, on pages 532 and

533, the Supreme Court after describing what Bell's

art was, and how he had put it in a condition for prac-

tical use, says on page 533 :

''In doing this, both discovery and invention, in the

"popular sense of these terms, were involved; discovery

^'in finding the art, and invention in devising the means

'^of snaking it useful/^

Now, it is this class of inventors that are entitled to

the fullest possible protection, and as they cannot pat-

ent the new result, the only method by which they can

be protected in it is by giving them the benefit of the

doctrine of equivalents, so as to cover the broad field

of their discovery. They patent one form of means by
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which their new discovery is made practical and

useful to the world. Often, especially in the case of

machine patents, there are many forms of mechanisms

by which the new discovery may be utilized, and many

of them will be better than the means particularlv de-

scribed in the pioneer patent. Unless the courts should

decide that the invention included all the equivalents by

that the invention included all the equivalents by

which the new discovery could be reduced to practice

the inventor would lose all benefit of his discovery and

be compelled to accept the mere mechanism shown in

his patent as the only thing covered by his patent, and

this he would often lose because the later and better

mechanism put his in the shade.

Primary and pioneer patentees having primary and

pioneer patents HAVE XO ADVANTAGE OVER
OTHER PATENTEES OTHER THAN THAT
OF BEING GIVEN GREATER SCOPE IN THE
APPLICATION OF MECHANICAL EQUIVA-
LENTS. This is their only advantage, and even this

would be lost if the doctrine of mechanical equivalents

was applied in the same way to mere improvements on

known amchines, or to the accomplishments of results

alreadv well known.

Now we contend that it is such cases as those that

we have mentioned in which the inventions and patents

are held by the courts to be primary and pioneer. Com-

pare the great discovery and invention of Bell with Jen-

sen's invention, in which there was nothing in the na-
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ture of a new result discovered, but only a modification

of well known can heading machines produced, and

how the Jensen modification shrinks into littleness by

the contrast.

In the case of Morley Machine Co. vs. Lancaster,

129 U. S. 263, the Supreme Court says on page 273

:

Morley having been the first person who succeeded

in producing an automatic machine for sewing but-

tons of the kind in question upon fabrics, is entitled to

^'a liberal construction of the claims of his patent. He
was not a mere improver upon a prior machine which

'^was capable of accomplishing the same general result;

^^in which case his claims would properly receive a nar-

^^rower interpretation. This principle is well settled in

"the patent law, both in this country and in England.

'^Where an invention is one of a primary character, and

^Uhe mechanical functions performed by the machine

''are, as a whole, ENTIRELY NEW, all subsequent

''machines which employ substantially the same means

"to accomplish the same result are infringements, al-

"though the subsequent machine may contain improve-

"ments in the separate mechanisms which go to make

'^up the machine."

The foregoing quotation, we think, states the rule

fairly and correctly, and well defines w^hat are primary

machines. The invention was of a primary character.

Probably no one else had ever thought of the possibility

of producing a machine that would automatically sew

buttons of the kind in question upon fabrics. His ma-
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chine was the first ever produced that was capable of

producing the kind of result which his machine pro-

duced. The ultimate general result produced by that

machine was new\ It was a machine in which the in-

vention was of a primary character. It was a machine

in which the mechanical functions performed by it

were as a whole entirely new. It was one of the class

of machines to which the terms primary and pioneer

were properly applied. This is beyond doubt.

The number of these primary or pioneer inventions

and patents are very few, indeed. Their number is

extremely limited. Most patents are secondary and in-

volve new methods and improvements upon existing

machines. Sometimes such inventions are of very great

importance. But the great majority of them are of so

little importance that they are never put into practical

use. Other things in use are better, and they have no

practical value. We do not believe that one patent in

ten, and probably not one in twenty, has any practical

value, for the reason that what it covers is not wanted

and is never used.

Now one of the cases where the patent covered a

secondary, though a new, radical and important inven-

tion was that of Clough vs. Baker, 106 V. S. 166.

enough had invented a method of applying a bat wing

burfier to the burning of carburctted or air gas, wiiich

uas a gas that flowed with a variable densitv from the

generator which produced it. With the bat wing

burner Clough used a valve for regulating the gas sup-
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ply. He was the first to apply any kind of a valve regu-

lation to the combination, and the Supreme Court held

that as he was the first to make the combination and the

first to apply a valve regulation of any kind to the com-

bination, he was entitled "to hold as infringements all

valve regulations, applied in such a combination, which

perform the same office in substantially the same way

as, and were known equivalents for, his form of valve

regulations." Pages 177 and 178.

Now, in this case the Supreme Court applies the doc-

trine of mechanical equivalents, but // does not treat the

invention as one that comes under the head of primary

or pioneer inventions. Not a word is said in the de-

cision about primary or pioneer inventions. Important

and radical as the invention was, it was only an im-

provement in the method of regulating the flow of car-

buretted or air gas, which was a gas that flowed with a

varying density. The same gas had already been flow-

ing through other burners and was, of course, regulated

in its flow, to some extent, by the ordinary valves which

turned on, and limited the supply of gas that flowed

through the burner. The invention and patent were

secondary and not primary or pioneer, but an important

improvement and advance forward, in an art already

developed and in common use. See the beginning of

the specifications of the patent on page 165 of the de-

cision.

Another case which has been often cited in other

cases bv complainant's counsel, and in which he has
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claimed that the patent on which the suit was based

covered a pioneer invention, is that of Consolidated

Valve Co. vs. Crosby Valve Co., 113 U. S. 157. The

patent in that case was for improvements in safety

valves in steam boilers. Safety valves were old in steam

boilers, but a trouble existed with them from the fact

that when they were lifted and opened by the pressure

of steam in the boiler they would not close until the

pressure of the steam in the boiler had been greatly re-

duced, resulting in a loss of power, and also loss from

the increased amount of fuel required to again raise the

steam to its working pressure. The inventor, Richard-

son, invented a safety valve that was a very great and

radical improvement over any that had preceded his.

The supreme court sustained the patent and applied

the law of mechanical equivalents to broaden its con-

struction, when passing upon the issue of infringement.

Still, when all of this was done it did not bring the in-

vention under the head of primary or pioneer inven-

tions. As the opinion of the Supreme Court in the case

shows, the field of safety valves was already open and

largely occupied, but when the Richardson safety valve

came into that field, it captured it, because of its great

superioritv over all other safety valves. In its de-

cision the Supreme Court does not once pronounce the

invention to be of a primary or pioneer character. It

was a machine patent, but it was not a machine in

which ''the mechanical functions performed by it were,

as a whole, entirely new." It opened when the pres-
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sure of steam was too great, just exactly as the prior

safety valves had opened when the pressure of steam

was too great. This opening was one of the necessary

and mechanical functions which it performed, and it

was not new. It also closed when the steam pressure

was reduced, as others before it had closed, but it had

new mechanism and closed much quicker than the

others had closed, and before the steam pressure was so

greatly reduced. There was only a difference in de-

gree between its ultimate results and the ultimate re-

sults of prior safety valves. The Supreme Court did

not intimate that "the mechanical functions performed

by it were, as a whole, entirely new," and did not apply

to it either one of the adjectives "primary"or"pioneer".

We have referred to the foregoing cases because com-

plainant's counsl has heretofore cited them as illustra-

tions of what he calls primary and pioneer inventions,

and we presume he will do it in this case. We wish to

point out the distinction between these cases and those

in which the Supreme Court has applied the terms pri-

mary and pioneer inventions, such as the Bell telephone

and others where the very conception of the subject

matter to which they applied was new and such subject

matter was itself created by the inventor. Discovery as

well as invention is required in those cases which the

Supreme Court has classified as primary and pioneer.

As before remarked, in a literal sense, every patenta-

ble invention must be new with the inventor, and hence,

in a literal sense, is primary and pioneer, but only a
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very few of them come within the requirements that

will place them within the category of primary or

pioneer inventions and patents, as the Supreme Court

has defined and classified primary and pioneer inven-

tions. This classification is original with the Supreme

Court, and that Court has declared what conditions and

qualifications of an invention are required in order to

place it within the classifications of an invention of pri-

mary and pioneer. Among other things primary and

pioneer inventions must be absolutely the first in the

art to which they appertain. They must be the first to

produce the kind of result which they produce. Prob-

ably there is not one patent in a thousand that comes

within the classification of pioneer or primary, as those

terms are used by the Supreme Court.

Take such extreme inventions as the Howe sewing

machine that was the very first machine to sew a con-

tinuous seam automatically, or the Morse discovery and

invention which created the first telegraph and first

discovered the principle upon which a telegraph was

possible of construction and operation, and invented

and applied mechanism so as to reduce and harness the

discovery to practical use for the first time in the world,

or the Bell telephone, or Fulton\^ invention and dis-

covery that steam could be made to drive boats, and it

w^ould be strano:e if the Courts had not used some terms

that would place them in a special class that would dis-

tinguish them from the great mass of inventions which

were not the first in the art to which they belonged, and
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in which there was no creation of the result accom-

plished, but only an improvement in the means of ac-

complishing known results, and means for increasing

the speed, and cheapening the processes, by which

known results were produced, inventions that increased

the degrees to which known results could be carried,

&c., &c., &c. All of these latter kinds of inventions are

secondary in degree as compared with the former.

The foregoing rule which we have quoted from the

Morley case we claim to be correct when applied as

the Supreme Court applied it.

The rule, however, applies to a machine as an entire

machine or to a device as an entire device, and has no

application to combination claims. In the case of Ful-

ler vs. Yentzer, 94 U. S. 288, the Supreme Court, in

speaking of combination claims, on page 297, says:

"Such an invention, if it produces a new and useful

"result, is the proper subject of a patent, and such a pat-

ient is valid and operative; but the right of the pat-

"entee under it differs in one respect from those of a

"patentee for an invention which consists of an entire

'^machine, or of a new and useful device^ as the rights

"of a patentee for a mere combination of old ingredi-

"ents are not infringed, unless it appears that the al-

"leged infringer made, used, or sold the entire combi-

nation."

See, also, Waterbury Brass Co. vs. Miller, 5 Fish-

er's Patent Cases, on page 69.
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Smith & Griggs Mfg. Co. vs. Sprague, 123 U. S.

249, last seven lines on page 255, and first two

lines of page 256.

Curtis on Patents (Edition of 1867), sections iio-

1 1 1 and 239.

Other decisions have been made construing patents

in cases in which the patents covered machines or de-

vices as entire machines or entire devices^ and were not

patents for combinations only. In the case of McCor-

mick vs. Talcott, 20 Howard, 402, the subject matter

of the patent was a divider, used on a harvesting ma-

chine for separating the stalks of grain that were to be

immediately cut by the harvester from those that were

not to be cut. The Court says, page 40^; : "If he be the

"original inventor of the device or machine called a

"divider," &c. This was treating the divider as an en-

tire device or entire machine.

The Supreme Court further says on the same page

:

"But if the invention claimed be itself but an im-

"provement on a known machine by a mere change of

"form or combination of parts^ the patentee cannot treat

"another as an infringer who has improved the

^^ original machine by use of a different form or comhi-

^^nation performing the same functions. The inven-

"tor of the first improvement cannot invoke the doc-

"trine of equivalents to suppress all other improve-

"ments which arc not mere colorable invasions of the

"first."
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In Winans vs. Denmead, 15 Howard, 330, often

cited by complainant's counsel in other cases, and we

expect it will be in this the thing patented was a car

body made conical shape, &c. Before that time car

bodies for carrying coal had to be made so strong that a

car could not carry more than about its own weight of

coal. The coal, in rectangular vertical car bodies

would keep packing down wedging between the sides

of the body from the constant jar of the car until the

pressure against the vertical sides and ends of the body

was enormous. By making the car body conical shaped

the packing down and wedging of the coal was prevent-

ed and cars could carry very much larger loads. The

car body, however, was a single device, and the Court

applied the rule of construction to it as a single entire

device. In this case the word form was used as referr-

ing entirely to shape. The form of the car body was its

shape, and it was the shape of the body and the discov-

ery of what new effects that shape produced that con-

stituted the invention. This case is no authority what-

ever for the position that the form of an operative com-

bination of mechanism includes other forms of mech-

anism, merely because both forms produce the same

effects. We can properly speak of the form of two ma-

chines being alike, and also that other machines for

doing the same kind of work are of another form. It

would be perfectly right to speak of the Jensen form of

can header and also, in contradistinction thereof, to

speak of another machine as being of the Burpee and



46

Letson form of machine. It would be good English, we

believe, to speak of one heading machine as being of the

intcnuittent form, and of another as not being of the in-

termittent form, but as being of the continuously operat-

ing form. In neither of these cases would the term

form mean shape as it did in the car body case.

We will now proceed to apply the rules of law fixed

bv the authorities to the complainant's testimony in this

case. So far the complainant, both in taking its testi-

mony and in its arguments, has asserted that the Jensen

machine was the first one that ever successfully headed

filled fish cans, and has in this way indirectly, if not

directlv, represented that the Jensen machine as an en-

tire machine was the thing patented. We find this fal-

lacy running through a great part of the complainant's

testimony. The conclusion which it evidently hopes

will follow, is that the Court will decide that the Jen-

sen machine was the first one that would successfully

head filled fish cans, and that if the defendants' ma-

chine will do the same work, that then the defendants'

machine must be an infringement of the Jensen patent.

We therefore here remind the Court that there is no

patent on the Jensen machine as an entire machine.

The patent covers only sub-combinations of mechan-

isms which are contained in the machine. When the

witness L. W. Seely, complainant's expert, was testify-

ing, he, on cross-examination, was driven to stating the

fact that the organization of the defendants' machine

was different from the organization of the Jensen ma-
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chine; he, for the evident object of showing that this

organic difference between the two machines did not

afifect the complainant's rights under the patent, at once

testified that his ''statement should be taken with the

qualification and explanation that in the Jensen ma-

chine, or rather in the Jensen patent,/A^rt^ are no claims

to the organization of the machine, but that each claim

is devoted, to a part of the machine, to a sub-combina-

tion/' &c. Record, page 224.

On the same page Mr. Seely admits that in his direct

examination he had explained the general operations

and objcts of the two machines as entire machines for

the purpose of making it appear that there was an in-

fringement.

We therefore urge that as the complainant has no

patent that covers the Jensen machine as an entire ma-

chine that the evidence as to the merits of the machine

as an entirety has no pertinancy or relevancy as com-

petent testimony tending to show whether or not the

claims for the sub-combinations had been infringed.

All that mass of testimony which extolls the Jensen

machine to the higher elevations, should be disre-

garded. The Circuit Court in its opinion in this case

stated the rule correctly, as we think. See page 440 of

the record. But we also think that it did not apply the

rule in making its decision for the reason that it seems

largely to have based its decision upon the merits of

the machine as an entire operative machine. See page

456 of the record, where the Jensen machine as an en-
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tire machine is highly eulogized by the Court. The

Court there says of the machine, ''Its merits is such as

to require liberality in construing these claims." etc.

THE JENSEN MACHINE WAS NOT A
PIONEER MACHINE.

The Jensen machine, after all that can be said in its

favor, was only a can heading machine. It put heads

upon cans and it did not do anything else. We are

leaving ofif its crimping mechanism as that is not in-

volved in this case, and we speak of the heading ap-

paratus alone.

In heading cans the Jensen machine used largely

devices and apparatus which had been used in well

known prior can heading machines. In its operation

it did not produce the smallest fraction of any new

ultimate result. It headed cans in a vertical position,

but heading filled cans in a vertical position was a re

suit that had been already accomplished. This result

had doubtless been accomplished by hand and without

any machine thousands of times. That cans had been

filled with fish and then headed by hand is -proved in

the case and by the complainant's witnesses. Bradford

swears to its being done. Record, pages 54 and 55.

Robbins swears to it. Record, page 63. Munn swears

to it. Record, page 269.

Of course the machine woukl head the can just the

same whether there was fish in it or not. It wouhl put

a head on an cmptv can. It made no (iilfcrcnce to tlie
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machine whether there was any fish in the can or not.

What we are now showinp- is for the purpose of con-

trasting the Jensen machine with those machines called

primary and pioneer in which the ultimate result pro-

duced by the machine was absolutely new, and was pro-

duced for the first time in the world by the machine it-

self ; such as the Howe sewing machine, etc. We are

not trying to invalidate the Jensen patent, but are get-

ting at its proper construction. For this purpose we

are showing that it was not a pioneer can heading ma-

chine. ,'\$

The only ultimate result produced by the Jensen ma-

chine was that of heading cans by mechanism. This

was not new either in whole or in oart. \l'his result

was old and well known. The Jensen was not a pioneer

can heading machine.

Neither was it the first machine that would head

cans in a vertical position. The Marsh machine, which

is described in the Marsh patent that is in evidence in

this case as Exhibit A, did it. The patent is in the

record, pages 256 and 257 and 535 to 539.

A full sized model of the Marsh machine is in evi-

dence, as Exhibit F. Record, 334.

This Marsh machine is well explained bv Mr. Bur-

pee in the record from page 334 to page 336. On the

latter page he testifies that he has just headed a can in

the Marsh machine, and that it would head full fish

cans just as perfectly in all respects as the Jensen ma-

chine does or ever could.
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Another prior patented machine that is in evidence,

and which headed cans in a vertical position, is cr. t

of E. Jordan. His patent is in evidence as Exhibit B.

Record, pages 328 and 541 to 550.

This Jordan patent was issued in October, 1884, be-

tween three and four years before Jensen applied for

his patent.

A full sized model of this Jordan machine "s in evi-

dence as Exhibit E. Record, page 329.

This Jordan machine is explained by Mr. Burpee

as shown in the record from page 328 to page 334.

While giving his testimony Mr. Burpee headed a can

in the Jordan machine. Record, 329; and he explains

the action of the machine, and its working parts, while

it is going through the process of heading the cans, be-

ginning on said page 329.

The Court will understand that we are not attempt-

ing to invalidate the claims of the Jensen patent which

are sued upon. Those claims are limited to sub-com-

binations of devices, and such sub-combinations of de-

vices are not in the defendants' machines and never

have been. This is sworn to not only by Mr. Burpee,

but also by both of the complainant's expert witnesses,

F. E. Montcverde and L. W. Seely, as we will show

more fully when discussing those claims. We are pre-

senting the Marsh and Jordan prior machines for the

purpose of showing the state of the art at the time that

Jensen made his invention. We do this for the purpose
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to that class of inventions which the Supreme Court

has classified as primary and oioneer, and to show that

the complainant's assertions are not based upon fact.

Now in both the Marsh patent and in the Jordan

patent the machines headed cans in a vertical position.

The Marsh patent speaks of its machine as follows:

''The purpose of my invention is to provide a con-

"venient device for heading cans. In packing goods

''in open-top cans the cover must be placed uoon t'^n

"can after the can has been filled, and consequently

^^while it is in an upright position.'' Record, 538.

Here we have stated the subject matter, and the w^hole

ultimate object that the Jensen machine was intended

to accomplish. That verv statement could have been

put into the Jensen specifications and it would have

been pertinent and it would have been a true statement

of everything that the Jensen machine was expected or

intended to accomplish, and of every thing that the

Jensen machine ever did accomplish.

Not only this, but the Marsh machine actually ac-

complished the entire ultimate object that the Jensen

machine accomplished. That ultimate object was the

heading of filled cans in a vertical position.

Neither were the means used to accomplish this ul-

timate object so entirely new with Jensen. Jensen used

a conical guide through which he forced the end of

the can body into the flange of the head. Both the

Marsh machine and the Jordan machine did exactly



52

this same thing. Both used conical guides through

which the end of the can body was guided and forced

into the flange of the can head. The Jensen machine

had mechanism by which the end of the can body was

forced into the can head. So did both the Marsh ma-

chine and the Jordan machine.

That the Jensen machine was differently organized

from the Marsh and Jordan machines we admit, but

while this is so, it is also true that he used, in planning

and constructing his machine mechanism that operated

in forcing the end of the can body into the flange of the

can head substantially, and, we think we may truthfully

say, exactly the same as did the mechanism of tiie

Marsh and Jordan machine operate in guiding and

forcing the end of the can body into the flange of the

can head. In all the machines the ultimate object ac-

complished was the forcing of the end of the can body

into the flange of the can head, and in all of the

machines this ultimate object was accomplished by

using a conical guide through which the end of the can

body was rounded and guided into the can head flange,

and in all the machines further mechanism was em-

ployed to force the end of the can body into the can

head; all done while the can was in a yertical position.

Besides all this, we remind the Court that the same

general mode of operation was in many machines that

were used for heading cans in a horizontal position.

The application of the same mechanism for heading

cans in a vertical position that had been used for head-
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ing cans in a horizontal position was at the most but

the application of the mechanism to a new use that was

strictly analogous to its prior use. That this could not

constitute any patentable invention is an elementary

rule.

Curtis on Patents, sections 49 to 57, and 66; edition

of 1867.

Further, the specifications of the Jensen patent show

that he did not himself suppose that he was inventing

an entire machine, or that he was originating a pioneer

invention. His specifications say:

''My invention relates to a machine for capping and

crimping cans; and it consists in certain details of con-

struction, which will be more fully explained by refer-

ence to the accompanying drawings, &c. Certainly

''details of construction" do not make a new machine

nor a pioneer and primary invention.

The complainant's expert, Mr. Seely, describes the

Jordan machine, but with a hostile sentiment running

through his description. Still he states that in its head-

ing operations a swinging horizontal swinging chuck

carries upon its end a sectional chuck. That it is a stop

motion machine. That the chuck is made in segments

that move backwards and forwards towards and from

the center. That there is a recess in the chuck in which

the can heads are placed with the flanges down, with

ledges underneath to hold them in that position while

the can is being headed, and that below the recesses

there is an inclined or hollow or conical guide which
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directs the upper end of the can bodies into the flange

of the can head.

He testifies that the arm which carries the chuck

swings back and forth and moves up and down. That

the chuck grasps a can head which has been placed by

hand upon a boss on a revolving disk D. That the

swinging arm and chuck then rise and swing back to a

position over another disk on which the cans have been

placed in a vertical position. The swingingchuck is then

made to descend and force the can head upon the can

body. The jaws of the chuck then open and the swinging

arm and chuck then rise, a spring plunger within it

keeping the headed can from rising with it, and act-

ing as a releasing device for the headed can. That in

the Jordan patent there was mechanism for automat-

ically opening and closing the chuck.

Record, 258 to 261.

On page 260, he testifies that the swinging arm and

chuck of the Jordan machine "only did what had for-

merly been done by the bench headers operated by foot

power." This shows how very common was the use of

the conical guide for conducting the upper end of the

can body into the flange of the can head in the heading

of cans. We think that this use was so common that

we might fairly ask the Court to take judicial notice of

it, and also take judicial notice of the fact that in its use

in bench headers, or, what is the same thing, its use in

foot headers, the cans were headed ii' vertical posi-

tion.



55

In Mr. Burpee's testimony he describes the opera-

tion of the Jordan machine. Record, pages 328 to

He put a full sized working model of the Jordan

machine in evidence as Exhibit E. The model is made

largely of wood, but it shows the full operation of the

machine. Mr. Burpee headed a can in the model and

he explains the operation seriatim. Record, 329-330.

In heading the can its upper end was guided into

the head by a conical guide. The can w^as in a vertical

position. If it had been tilled with fish it would have

been headed just the same. The can was kept in a

vertical position all the while that it w^as being headed.

The conical guide of the Jordan patent is the re

called a segmental clamp chuck, and is marked m. It

is shown plainly in figures 16 and 19. Figures 13 and

14 show" a plain view of the same. Record, 332.

In the Jordan machine the can is not raised to re-

ceive the cap but the cap is forced down upon the can.

When the segmental clamp chuck was swung around

by the arm A, over the can head the chuck was open,

and was sufficiently enlarged to pass down outside of

the can head. After it descended upon the cap it was

closed to grasp and hold the can head. It was so closed

by the mechanism of the Jordan patent and it then

formed a conical guide that would force the upper

end of the can into the can head. Record, 233-

When the chuck was closed there was a seat formed

which received the lower edge of the can head fiange



56

and held the can head in position. All of these things

are fully described in the Jordan patent. Record,

334-

Mr. Seely tried to make a point by saying that the

Jordan machine has no automatic feed beyond a set

of disks upon which the heads and cans must be placed

by hand. Record, 259. Admitting this to be true, the

fact remains that those disks are automatic feeding

disks, and it is also true that in the Jensen machine and

in the defendants' machines the cans and heads must

be placed by hand upon their feeding devices, which

are the feeding belts, and the Jensen inclined chute for

the heads.

The witness Robbins seemed to think that the Jensen

machine received the filled cans automatically from

the Jensen can filling machine. Record, 64. But in

this he was mistaken. The filled cans were taken by

hand from the can filling machine and slammed down

on their bottoms to settle the fish down more in the

can, and then they were placed by hand on the feeding

belt of the Jensen machine. One man did nothing else.

Record, pages 358 and 359.

The complainant's witness William Munn, who has

been actively connected with the business for many

years and had an actual and intimate knowledge of the

entire process of packing sahnon, swears that in prac-

tice the cans do not pass from the can filling machine

to the feeding belt automatically. 11iat wiicn the cans

arc filled with the (ish they are in a horizontal posi-
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tion. The fish inside of it is stiff enough so that it will

not run out. Record, 283. The cans are not always

well filled and are therefore examined, before they are

placed on the feeding belt, to see if they are well filled,

and when they are not they are placed one side. When
the can goes dow^n from the can filler "a man has got to

take it from a horizontal position, and he has got to

put it in a vertical position," and, ''that is all the man

does; that is w^hat he is there for; he takes this can

from a horizontal position and puts it on the belt in a

vertical position," etc .Record, page 283. See also

pages 284 and 285 for still further facts on the same

point.

Mr. Robbins was simply mistaken in his testimony.

The complainant's feeding belts in the Jensen ma-

chines were themselves fed by hand.

Mr. Seely also describes the Marsh machine,

which he says is a foot machine for heading

cans in an upright position. That it has a

hollow conical guide for guiding the upper end

of the can into the can head. Also a seat or ledge

for the flange of the can head to rest upon when the

jaws ar closed and while the can is being forced into

the jaws, and also a plunger that operates to drive the

head upon the can body.

The testimony of Mr. Seely agrees with that of Mr.

Burpee shown in the record, pages 334 and 337, as far

as it goes. The said testimony of Mr. Burpee is much

fuller. Both show^ that the Marsh machine headed



58

cans in a vertical position and that it would head filled

fish cans:

"Just as perfectly in all respects as the Jensen ma-

chine does, or ever could." Record, page 336.

Without pursuing this particular subjct further we

respectfullv submit that, whatever merit the Jensen

machine may have had, either as an improvement on

other prior machines, or as an improved machine, it

still was not the first machine that ever headed cans.

Neither was it the first machine that was used to head

cans in a vertical position. Neither was its most im-

portant features, viz : the conical guide with its opening

and closing slides for first receiving and holding the

can head when the slides were closed, and then by

opening the slides releasing the can head, with mech-

anism for automatically opening and closing those

slides, new in the Jensen machine. In short it was not a

primary or pioneer machine, or the production of a

primary or pioneer invention or discoverv.

We further believe that we have shown that the Jen-

sen patent does not cover an entire machine, and that

therefore the question as to whether the defendants'

machine as an entire machine involves the principle

and mode of operation of the Jensen machine is not a

material (]uestion in this case. At least it is not a ma-'

tcrial (]uestion any further than such fact may tend to

show whether or not the combinations of the claims

sued on, or some of them, are in the defendants' ma-

chines. It is not a material tjuestion for the purpose of
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deciding whether or not the defendants' machine

would be an infringement of the complainant's patent

if that patent claimed the Jensen machine as an entire

machine, and as the first machine that ever accom-

plished the result of heading cans in a vertical position

or at all. A comparison, however, of the machines as

entire machines may be proper, for the purpose of

showing whether or not the combinations of the claims

sued upon are in the defendants' machines.

If the comparison of the two machines as entire ma-

chines proves that the combinations of the claims sued

upon are not in the defendants' machines and could

not be placed in defendants' machines without destroy-

ing their operation, such comparison is proper. But,

if the comparison is made for the purpose of jumping

over the claims sued upon and asking for a decision

that could only be made by comparing one machine

with the other, ignoring the limitations of the claims

sued upon, and holding that, if the two machines do

the same work, infringement follows without regard to

the dififerences in the mechanisms employed, then we

say, that the comparison for such purpose is improper,

for the reasons that the Jensen patent does not cover

the machine as an entire machine; and also because

the Jensen invention is only a modification of well

known can heading machines, and does not fall within

the category of primary discovery, or pioneer inven-

tions, as those terms are used by the Courts in classi-
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fying, and distinguishing between, the different grades

of discoveries and inventions.

We will now proceed with an examination of each

one of the several claims which are alleged to be in-

fringed, following the order pursued by complainant's

counsel in the examination of his experts.

The first claim of the patent sued on is claim one.

It is as follows:

"An endless traveling carrying belt, a stop, E, ex-

"tending across it to change the direction of the cans,

and arms swinging over the belt,whereby the delivery

of the cans from the belt to the feeder is rendered

exact, substantially as herein described."

Of course this is a combination claim, and its me-

chanical elements are:

1. The endless traveling-belt.

2. The stationary stop E.

3. Arms swinging over the belt. Unless each and

every one of these three elements are in the defendants'

machine the claim is not infringed.

The defendants' machine has the endless traveling

carrying belt. This we admit. It also has fingers for

recrulatine the travel of the cans on the belt to the feed

wheel 36. These fingers, however, are very unlike the

swinging arms of the Jensen patent. Rut we deny most

emphatically that the defendants' machines have the

stationary stop E, which is one of the most prominent
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ol the mechanical elements of the combination of the

first claim of the complainant's patent, or any equival-

ent thereof.

The complainant's experts testified without ever

having seen the machines at work and they have drawn

on their imaginations, and strained every nerve to make

out that the constantly moving sides of the defendants'

revolving feed wheel 36, constitute mechanical equi-

valents of the stationary stops E, of said claim one.

Mr. Monteverde, one of the complainant's experts,

to make the description of the machines of the two

patents more lucid, has made thirteen drawings which

are put in evidence, each one being marked "Com-

plainant's Exhibit Montervede Drawing," and adding

to each of the drawings its respective number. They

are in the Record, pages 493 to 505. Their numbers

are: i, 2, 3, 4, 5, 6, 7, 8, 9, 10, loa, 1 1 and 12.

Of these drawings numbers i, 2, 3, 4, 5 and 6 repre-

sent various parts of the Jensen patented machines, and

the other numbers represent various parts of the de-

fendants' machines.

Of these drawings, No. i, page 493, is made to repre-

sent the combination of said claim i of the Jensen pat-

ent. It is made from the drawings of the Jensen patent

and is like those drawings, except being somewhat en-

larged. The drawing has two figures. See record, page

75-
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Beginning on page 72 of the record, Mr. Montc-

verde gives a general description of the Jensen ma-

chine and its operations and the operation of its various

devices and combinations.

Beginning on page 74 of the same, he describes the

stop E, and other matters. On page 74 is described the

feeding device F, and from page 75 to page 78 are fur-

ther descriptions of said drawing No. i.

The cross-examination of this witness regarding said

first claim is in the record, from page 138 to page 156.

Upon this testimony as wxll as that of the complainant's

other expert L. W. Seely we think we could safely rest

our case. The facts which they state show that there

has been no infringement, and wherein they state opin-

ions that conflict with the facts, their opinions are so

manifestly absurd that no Court would give them any

serious consideration in deciding the case. The said

cross-exaimnation of Mr. Monteverde well illustrates

this.

On page 138 the witness savs that the stop E is one of

the elements of said claim i. On the next page he

states that the cans travel on the carrying belt until they

are stopped by the stop E, and that after they are so

stopped they are taken by the feeder F, and carried off

of the belt. This is correct and shows that the stop E

is a device that comes between the carrying belt and

the sweeping feeder P\ with its arms H. The witness

asserts that part of the outer periphery of the defcFid-
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ants' revolving feeder 36, lies directly across the path

of the can as it is carried inwards by the traveling belt

and holds it there until in the further revolution of this

feeder 36, one of its concave cavities, or pockets as we

have called them, marked 36a, comes along and takes

the can and removes it from the belt and carries it

along in its course towards its delivery on to the can

support 19. Record, 141. This can support

19, as it is called in the defendants' patent, the

witness chooses to call the plunger 19. This is a mis-

namer, and is obviously applied so as to make it, in

name, resemble the plunger S, of the Jensen patent.

The misnomer is without warrant.

The witness admits that the edge of the revolving

feeder 36 is a part of the feeder itself. He also admits

that there is no stop between the belt and the feeder

36. He says that ^^The actual stationary stop is not

there,'' but claims that in place of it the outer face of

the rotating carrier 36. Record 141 et seq. On page

142 the question is asked the witness:

''Then the stop E, which is put in the complainant's

patent to stop the cans on the belt before they come m
contact with any part of the feeder F, is not in the

defendants' machine at all, is it?" and the answer is,

it IS not.

On page 144 this witness says that the defendants'

feeder is so constructed that it does not require any sta-

tionary stop like the stop E of the Jensen machine.
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On and after this page 144 the witness asserts that

the side of the revolving, feeder 36, of the defendants'

machine, does in fact bring the can to a standstill on

the belt before it is carried away from the belt in the

pocket 36a of the feeder. In this statement he is proved

to be in error. The witness had never operated or seen

operated either the Jensen machine or the defendants'

machine, and has no practical knowledge of either.

Record, page 121.

The operation of the defendants' machine that is in

evidence proves that the can body does not stop its for-

ward motion from the time that it has passed the spac-

ing fingers over the carrying belt until it is discharged,

headed, from the machine. To make this fact certain

and beyond question we put the defendants' machine,

Exhibit C, in evidence, and had the defendant Burpee

make a full explanation of it and its operations through-

out. Record, pages 290 to 295.

Burpee explains stop E of the Jensen patent, and

testifies that there is no stop of that kind in defendants'

machine. On page 299 a full sized working model

of the Jensen machine is put in evidence as Exhibit D,

with the numbers pasted on the various parts of the

machine, the same as in the Jensen patent.

On the said page 299 and the following pages the

witness demonstrates that the Jensen machine could be

operated without the stop E in it. He docs this by

taking the stop E out of Exhibit D and heading a can
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in it without the stop in it. In such a case the can was

carried on the belt until it came in contact With the

feeder F, which stopped the can, until, in its sweeping

movements, it carried the can off of the belt and one

step forward, leaving it there until the further sweeping

movement of feder-F carried it still another step further

along, following the same number of forward move-

ments, until the can was headed, that was followed

w^hen the stop E was in the machine. The movements

of the can were of greater length forwards and back-

wards in the direction parallel with the belt when the

stop E was out than they were when the stop was in

the machine.

This certainly proves that the stop E is a device

that is in the Jensen patent, and that its place and oper-

ation is between the carrying belt and the feeder F,

which carries the can off and away from the belt. That

there is no kind of stop of any nature whatever between

the carrying belt of the defendant and the feeder which

carries the can from off the belt is beyond any doubt

whatever. In the defendants' machine there is no de-

vice of any nature or kind between said belt and said

feeder 36.

Monteverde so swears. Record 141. Seely so swears.

Record 237 to 243. Burpee so swxars. Record 303 and

304. On pages 303 to 305 Mr. Burpee swears positively

that the stop E, of the Jensen patent, has never been

in any of the defendants' machines nor any equivalent

of it, and that the combination of said claim one of
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the Jensen patent is not in the defendants' machines,

nor has it ever been in any of them. His cross-examina-

tion strengthens these statements. Record 374 et seq.

We think it is obvious that no rigid stationary stop

could be put over the carrying belt in the defendants'

machine without destroying the operation of the ma-

chine. The can must be allowed to travel forward on

the carrying belt until it reaches the bottom of the

pocket 36a, which is at the back end of each of the four

sides of the skeleton feeder wheel 36. As this pocket

and the can come together, the forward movement of

the belt carrying the can blends with the new side circu-

lar movement of the pocket, and the can, without ceas-

ing its movements, is carried away from the belt. Evi-

dently if a stationary rigid stop of the character of

said stop E was interposed to stop the forward move-

ment of the can, the can could not get into the bottom

of said pocket, and the heading operation of the ma-

chine would be broken up. Even in the Jensen ma-

chine the feeder F could not be used if it had a circular

motion like the defendants' feeder wheel 36.

The complainant's feeder F, could not be used in the

defendants' machine, nor could the feed wheel 36 of

the defendants' machine be used in the Jensen machine.

This fact is not only obvious, but the witness Seely so

testifies. Record 243.

Montcverde swears to about the same thing. He

testifies that the arms H are necessary elements of Jen-
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sen's feeder F, and that neither those arms H, or the

stop motion of the Jensen machine are in the defend-

ants' machine, and he does not see how the feeder F

could be incorporated into the defendants' machine

without destroying its action. Record 157 and 158.

But further than this, the side of the feeder 36, does

not stop the can, at any time or place.

There are four sides or edges to the feeder 36, in

the defendants' machine. Each one of these sides is

formed in a sort of double circular line.^and the part

of the side where the can first comes in contact with

it, is farther from the central axis 15 around which the

feeder revolves than are the other parts of the side

against and along which the side of the can slides, as

it remains upon the carrying belt which keeps pushing

the can against the feeder's side until the pocket, 36a, of

the feeder takes the can and carries it ofif the belt. The

consequence of this shape of the feeder's side is that

the can keeps on moving forward and under motion all

of the time that it is on the belt. By actual test and

measurement the can moved forward one inch and

three-quarters while it was in contact w^ith the side of

the feeder.

Because the experts Monteverde and Seely had given

it as their opinion that in the defendants' machine the

can was stopped on the feeding belt for a moment of

time, when it came in contact with the edge of the

feeder 36, Mr. Burpee, while on the witness stand,

headed a can in the defendants' machine, and proved
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by actual demonstration that the can did not stop but

actually moved forward one inch and three-quarters

after it came in contact with the edge of the feeder

36, and that it did not stop at all. Its forward motion

was retarded but not stopped. No attempt was made

to contradict this demonstration, but we believe that

it has been acquiesced in by the complainant's counsel.

It has not been asserted that the cans made any stop

on the defendants' feeding belt since said demonstration

which was made in Mr. Seely's presence.

Record pages 302 and 303. On the last page, 303,

Mr. Burpee testifies that the witnesses Monteverde and

Seely were mistaken in their statements made to the

effect that the cans were stopped on the defendants'

feeding belt. It was mere guess work with them, as

neither of them had ever seen the machine work at the

time they gave their testimony. Mr. Monteverde swears

that he had never seen either the Jensen machine or the

defendants' machine operate. Record page 121. Mr.

Seely also swears that he had never seen either of the

machines operate. Record page 223. Later, at the said

demonstration Mr. Seely did see it operate, and he

has not since, to our knowledge, asserted that the cans

did stop on the defendants' feeding belt. This fact

destroys so much of the opinions of said experts as

was based upon their belief that the cans did so stop.

The testimony 011 the said pages proves positively

and conclusively that the can does not stop in the de-

fendants' machine while it is in contact witii the edge
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of the feeder 36; that the can during 5uch contact

moved forward one and three-quarters inches; that

both the complainant's experts, Monteverde and Seely,

were mistaken in their opinions to the efifect that the

said feeder 36, did stop the can for an instant of time,

and it also shows that the defendants' rnachines never

have had the stop E, of the Jensen patent in them nor

any mechanical equivalent thereof.

We think that the testimony of Mr. Seely also proves

that the stop E is not in defendants' machines. Mr.

Seely was one of the complainant's experts, and was

doing all that he conscientiously could to make out an

infringement against the defendants. Still he stated

facts as to what was described in the complainant's

patent as to what the defendants' machines contained

as the same were described in the defendants' patent

and in the testimony.

On pages 236 and 237 Mr. Seely testifies that the

edge of the feeder 36 is not concentric with its center,

which is the spindle of 35. Also that that part of the

edge of the feeder which is over the belt is moving

slightly forward lengthwise of the belt. The can of

course follows this forw^ard motion while it is in con-

tart with the edge of the feeder.

Mr. Seely testifies that complainant's claim that the

rotating feeder 36, of the defendant's patent is the thing

that corresponds to the Jensen feeder F. Yet that in

rhe Jensen machine the fixed immovable stop E, comes
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stop E, is no part of the feeder F, or of the feeder frame.

Also that in the defendants' machine there is no stop

that comes between the carrying belt and the feeder or

feeder frame. Record, 247 to 243. On page 243 of

same Mr. Seeley states that it would be ''absolutely im-

possible to take the feeder out of defendant's machine

and put it into the plaintiff's." It is equally certain that

the sweeping feeder of the Jensen patent could not be

used in the defendants' machine.

We think that we have shown by the testimony be-

yond a doubt that the stationary stop E, of said claim I

of the Jensen patent is not in the defendants' machine

and never has been, either as shown in the patent or in

any equivalent form. If we are correct in this, then

the defendants have not used the combination of said

first claim, and have not infringed it.

It would seem to make no difference whether the

feeding fingers of the defendants' patent and machines

are the mechanical equivalents of the swinging arms of

the said claim r or not, since the combination has not

been used by the defendants, even if the said spacing

fingers used by defendants were exactly the same as the

Jensen swinging arms. As none of the other claims of

the Jensen patent which are asserted to be infringed

have the said swinging arms as one of their mechanical

elements, it is immaterial so far as any of those claims

arc concerned whether the spacing lingers of the de-



71

fendants are, or are not, different from the said swing-

ing arms.

Still, that they are different is shown b^ the testimony

found on the following pages: 322, 324, 325, 371, 372

and 373.

They are not actuated the same nor by the same kind

of mechanism.

The next one of the complainant's claims which is

asserted to be infringed is claim 3. It is as follows:

"In combination with a transverse belt, the feeder

having the projecting arms between which the cans are

received from the belt and the actuating devices by

which the motions of the feeder are produced, substan-

tially as herein described.''

The feeder of this claim is of course the feeder F.

The defendants' machine does not have the feeder F,

nor any feeder having projecting arms between which

the cans are received from the belt, nor does it have the

actuating devices, nor any of them, by which the mo-

tions of the feeder F are produced. To make any pre-

tense that the defendants' machines or any of them in-

fringe the foregoing claim is as monstrous as it is ab-

surd and ridculous. There is no feeder having the pro-

jecting arms betwxen which the cans are received from

the belt in the defendants' machines and never has been.

No device or devices of the defendants' machine per-

forms the operation that the feeder F performs or that

has its motions produced by the actuating devices that
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produce the motions of feeder F. The feeder F has a

sweeping circular movement peculiar to itself. It does

not have an axis of its own around which it revolves.

It does not revolve around a center of its ow^n. Its act-

uating devices are the cranks JJ and I. With these

cranks actuating the feeder it could not possibly revolve

around its own center. The defendants' feeder, the

wheel 36, which is claimed to be the equivalent of the

Jensen feeder F, does revolve around its own axis—its

own center, the shaft 35. To put the cranks JJ and I,

in the defendants' machine, and make them actuate the

feeder 36, would at once destroy the whole operation

of the defendants' machine, and make it fit for nothing

but the junk pile.

On the other hand, to put the shaft 35 in the feeder

F of the Jensen machine and make the feeder turn

round its own center would destroy its action, and the

Jensen machine would also be of no use except for junk.

On pages 161 and 162 of the record, Mr. Monteverde

swears that the actuating devices of said third claim of

the Jensen patent are the crank I and the other cranks

JJ, and they operate the Jensen feeder to give it the

sweeping motion, lluil those devices are not ui the de-

fendants' machine for operating its rotary feeder 36.

That the defendants' machine has actuating devices for

operating its rotary feeder 36. That the actuating de-

vices of the Jensen patent are not in the defendants' ma-

chine. 'I'hat the actuating (icviccs that actuate the de-
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fendants' rotary feeder 36 are the gears 31 and 39. That

those are not the devices that actuate the Jensen feeder

F. That there is nothing in the defendants' machine

that operates as do the actuating devices that move the

Jensen feeder F, by stop motions, and that those actuat-

ing devices of the Jensen patent are not in the defend-

ants' machine at all.

An inspection ot the defendants' machines, and a

comparison of them with the Jensen patent, shows that

the foregoing statements of Mr. Monteverde are true.

In view of these facts, it is idle to talk about any use

being made of the said combination of said claim 3 by

the defendants. The defendants' machines never have

had any feeder with the projecting arms between which

the cans are received, nor the actuating devices that

operates the Jensen feeder, and of course said claim 3

has not been infringed.

On pages 249, 250 and 251 of the record, Mr. Seely

testifies that Jensen s actuating devices could not be put

into the defendants' machine and operate their feeder

or any part of their feeder. That this could not be done

because one is a rotary feeder and the other is an oscil-

lating or swinging feeder. Also that the devices. which

actuate the defendants' feeder 36 could not be put into

the Jensen machine and have it operative. That it

would be impossible to interchange the feeder-actuat-

ing devices of the complainant's and defendants' ma-

chinery, and tells why this could not be done. We think
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there is not a shadow of an excuse for claiming anv in-

fringement of said claim 3.

Both of said claims, one and three, being combination

claims, and each including within its combination me-

chanical elements which are not in the defendants^ ma-

chine, neither has been infringed ; and this was so de-

cided by the Circuit Court.

The next claim which is asserted to be infringed is

claim 5 of the Jensen patent. It is as follows:

5. The inclined chute into which the caps are placed

and a stop extending across said chute, so as to prevent

the caps from moving downward, in combination with

a trigger extending across the path of the cans as they

are moved toward the capping table, said trigger being

connected w^ith the stop, so that as it is moved back-

ward by the passage of the can it withdraws the stop to

allow a cap to move down the chute, substantially as

herein described.''

This claim is intended to cover the combinaticMi, or

rather a part of the combination of mechanism, by

means of which the caps, or covers, are fed into the ma-

chine and conducted to their position over the can so

as to be in a position to receive the upper end of the

can body when the can body is raised and forced into

the head. The fundamental foundation device in this

combination is the imlincd chute. Without this in-

clined chute for the caii heads the remainder of the

mechanism would he entirelv useless.
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The power that makes the operation of the inclined

chute possible is the power of gravity. Until the cap

reaches the spring R, near the bottom of the incline of

the chute, it is carried along by the power of gravity

alone.

This inclined chute is very defective in many particu-

lars. The cap in descending it must be in an inclined

position. Before it can be placed in its position in the

conical hollow guide its inclined position must be

changed to a horizontal position. To make this change

and get the head into its last position over the can body

requires the complicated mass of mechanism that is

shown in the patent. The caps sliding down the incline

must first be stopped. Then they must be again moved

until they are aagin stopped by the second spring, R.

Again, it has to be forcibly moved forward by means of

the forked lever V. To operate these springs and forked

lever there is used a quantity of devices, which, al-

though explained in the patent, are somewhat difficult

to understand therefrom.

The feeding apparatus for the catis in the Jensen pat-

ent is entirely unlike its apparatus for feeding the can

heads to the machine.

The defendants' apparatus, on the other hand, for

feeding the can heads to the machine is precisely the

same as that used for feeding the can bodies to the

machine. The can bodies are fed to the defendants'

machine by means of the horizontal belt 59, and the

horizontally revolving skeleton wheel 36. The can
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heads are fed into the defendants' machine by means of

the horizontal belt 69, and the horizontally revolving

skeleton wheel 37. The skeleton wheels 36 and 37 are

both carried by the vertical shaft 35, and revolve with

it, and of course they both revolve alike. Both are

also of the same shape, and both alike have the pock-

ets, one for taking and carrying forward the can bodies,

and the other for taking and carrying forward the can

heads.

While the spacing fingers are not a necessity in the

defendants' machines they have been used in many of

their machines, and when used the spacing fingers for

the heads are precisely the same as the spacing fingers

for the can bodies. Record 316 and 317.

Defendants have made and sold several of their ma-

chines without any spacing fingers in them at all, and

those machines have done just as good work as any.

All that is necessary when the spacing fingers and the

bracket 86 are taken out of the machine is to keep the

machine filled with cans and caps, since it is possible for

a straggling can or cap to get caught between the most

projecting corners of the feed wheels 36 and 37, and

the outer rims against which the cans or caps slide as

they are carried around in the feeder. Record 323 and

324-

Also, evidence of James Fowler. Record 363 and

3<'^4-

Mr. Burpee explains the mechanism and action of

the defendants' machines well, and his descriptions are
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believed and accepted as correct by both sides, and no

attempt was made to contradict his evidence at all. He

testified for the defendants, and no rebutting evidence

whatever was offered. Not a witness was sworn in re-

buttal. His direct testimony for the defendants is in

the record from page 290 to 369, except a few pages

that contain the testimony of James Fowler. The

cross-examination of Mr. Burpee goes from page 369

to 430. His redirect examination is on pages 430 and

431. We will ask the Court to read this evidence from

the record, instead of our undertaking to copy it at an

unnecessary length in this brief.

We suggest that a very good way to test the question

to whether or not the combination of Jensen's claim 5

is in the defendants' machine is to reverse the order of

the examination, and first examine the simple feeding

apparatus of the defendant, and see if any of the de-

fendants' apparatus can be found in the Jensen patent.

The defendants' apparatus for feeding the heads is very

simple and is easily understood, while Jensen's is very

complicated and is more difficult to understand.

In feeding their caps to the machine the defendants

first put them on to the horizontal feeding belt 69. Jen-

sen has not this horizontal feeding belt, nor anything

that operates in the same manner, or in substantially the

same manner. The caps cannot slide down the belt, be-

cause it is horizontal and gravity will not work in it.

No gravity as an operative working power is, or can be
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incorporated into it, or the cans that it carries, at all.

On the contrary, the cans are carried along by the belt.

The belt is a moving carrying device, and it has to be

driven by a mechanical power applied by mechanism.

It is the same apparatus that is used for feeding the

filled cans into the defendants' machine.

Jensen on the other hand uses an inclined chute to

begin with. This chute is not horizontal, as is the de-

fendants' belt. The chute does not move as does the

defendants' belt, but is fixed and stationary. It does

not carry the cans along with itself, but allows them to

slide downwards by the force of gravity with whatever

speed their weight and the incline may urge them to.

The complainant and its experts contend that the de-

fendants' belt is a mechanical equivalent of the Jensen

inclined chute, but we think that there is ample evi-

dence in the mechanism of the two machines to prove

that this is not the case. If the belt is an equivalent

of the chute, why is it that the defendants' cap feed

wheel 37 cannot be used with the chute? Why is it

that the mass of complicated machinery that is required

in the Jensen machine to get the can head into its posi-

tion over the can body, is not used, nor any equivalents

of it, in the defendants' machine? Surely it will not

be pretended that the defendants' feed wheel 37 is a

mechanical equivalent of any device, or any number of

devices that can be found in the Jensen patent. On

page 314 of the record, Mr. Burpee names no less than

nine specific devices that are used in the Jensen ma-

chine to meet the difficulties that are encountered in

changing th incline of the heads, while going down the
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chute, to a horizontal position, and getting them into

their proper position over the can body. See the nine

pages of Burpee's evidence respecting said claim five,

in the record from page 312 to page 322.

But gravity and mechanical devices are not mechan-

ical equivalents of each other. This was decided by

the Supreme Court in the case of Wicke vs. Ostrum,

103 U. S. 461, pages 469 and 470.

Wicke had invented a machine for driving nails.

The machine was a new one and the Supreme Court

says that he was ''enittled to the benefit of all mechan-

ical equivalents of his several elements known at the

time of his invention, if used in the same combination."

See page 469 of the decision.

The defendant Ostrum made a nail driving machine

in which the nails were driven in a horizontal position.

They were "laid in a groove and held there by gravity

until forced into the board.'' He was thus enabled to

dispense with two of Wicke's mechanical devices. The

Court says, page 470: "He accomplishes by natural

causes what Wicke required a mechanical contrivance

to do."

The Supreme Court decided that there was no in-

fringement. The entire opinion in this case is very in-

teresting.

A very prety and correct definition of what consti-

tutes a mechanical equivalent in patent law is given in

the case of Jensen Can Filling Machine Co. vs. Norton,

67 Fed., on page 239. The decision was by this Court

of Appeals. It says: "'Mechanical equivalents,' as

"that phrase is to be understood in this connection, are
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''such devices as were known previously, and which,

in the particular combination of devices specified as

constituting the patented invention, can be adapted to

perform the functions of those specified devices for

which they are employed as substitutes without chang-

ing the inventor's idea of means. In other words,

without introducing an original idea, producing as

the result of it, an improvement which is itself a pat-

rentable improvement."

Applying the tests furnished by the above definition

of mechanical equivalents, we think the solution of the

issue as to whether or not the traveling horizontal car-

rying belt was or was not a mechanical equivalent of

the stationary inclined chute of Jensen is easy.

First, what was Jensen's laea 01 means tor feeding

the cap into the machine and getting it into its position

over the can body? Evidently, the means which his

idea worked out and covered were those described in

his patent and applied to the machines which he built.

The inclined chute was only one of them. It was only

one device, although the principal one, in the combina-

tion which he adopted as the means for obtaining the

result for which he was working. His means involved

and included all of that complicated mechanism

through which he succeeded in getting the cap into the

machine and into its final location over the can body.

True, the claim does not cover all of those means in the

actual combination which are used and are necessary to

its working. Still the specific combination of devices

which tlic claim docs cover are a portion of the entire

means employed, and the inclined chute was his
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foundation device in the means which he employed.

All the others were necessary in order to make the chute

effective. While we are testing the question of what

would or would not be a mechanical equivalent of the

inclined chute, we must remember that nothing could

be an equivalent of that chute unless it could be sub-

stituted for it in that mass of machinery which made

the chute effective and without which the chute was

worthless. The whole mechanism constituted Jensen's

idea of means. ^Could the inclined chute be taken out

of those means and the horizontal traveling belt be sub-

stituted for it, and the new combination be effective?

We all know that this could not be done, and the testi-

mony shows beyond a doubt that it could not be done.

To put in the belt and make it effective not only must

the inclined chute be taken out, but nearly all, or quite

all, of the accompanying mechanism that constituted

Jensen's idea of means must go out with it^since that

mechanism could not be used as part of the machinery

that would work in connection with the belt. All, or

nearly all, of that iriechanism would work, and did

work, and assist the operations of the chute, but it

would not work and do anything in connection with

the horizontal belt.

But beyond this it is proved that the defendants'

idea of means created a new and patentable invention.

The defendants obtained and now have a patent for the

combination of means which they work out to a success-

ful result. See claims sixteen and seventeen of defend-

ants' patent.
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This patent is evidence of a new invention by the de-

fendants. Besides this, Mr. Burpee testified that the

application of a belt for feeding can heads to a can

heading machine ns:as new with the defendants.

Record 315.

Obviously, Jensen knew well what a carrying belt

would do, as he used one for carrying his cans into the

machine. But he did not know or have any conception

of any mechanism that w^ould act in connection with

the belt to get the caps into their final position over the

can bodv. The belt alone would not do this. It does

not do it in the defendants' machine. The defendants

must use w^th the belt the feeder wheel 37. Jensen

had no idea of such a thing as the defendants' feeder

wheel. If he ever thought of the belt as a part of the

means for getting the cap into its final position he re-

jected the idea. The belt, though well known to Jen-

sen as a carrying belt, formed no part of the means

which he adopted. Before the belt could be used some-

thing new had to be discovered that could be combined

with the belt to carry the cap to its final position. A
new invention had yet to be made or the belt could

never be used for carrying the caps into the machine.

The defendants, and not Jensen, made that new inven-

tion, and for the first time in the world made it possible

to use the belt for getting the raps into the machine.

According to the idea of law, which the complain-

ant's counsel has so often claimed in many cases, in this

and the Circuit Court, this invention of the defendants

would be a primary and pioneer invention. The appli-

cation of a horizontal belt with necessary accompany-
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ing mechanism by means of which the belt could be

used for feeding can heads into a heading machine was

new with the defendants. It had never been done be-

fore. It doubled the capacity of machines that were

used for heading cans in a vertical position. Doubling

the capacity of vertical heading machines was obtain-

ing a new result, never before known, and was inven-

tion.

Loom Co. vs. Higgins, 105 U. S. 580, pages 591 and

592.

Walker on Patents, Sec. 26.

The defendants' machine comes quite as near to be-

ing a primary and pioneer invention as does the Jensen.

Every test that would tend to make the Jensen ma-

chine a pioneer invention would equally make the de-

fendants' a pioneer invention. It was new; it produced

a new result never before produced; and its mechanism

was new, as were also its combination of mechanisms.

Jensen's inclined chute cannot be used in any known

combination in which a belt can be used, and neither

can a belt be used in any known combination in which

the inclined chute can be used.

We submit that the horizontal carrying belt for caps,

and the inclined chute are not mechanical equivalents

of each other, and that this is proved by every legiti-

mate test that is known to the law for determining what

is, and what is not, a mechanical equivalent. Of

course, if it is decided that the horizontal traveling

belt is not the mechanical equivalent of the inclined

chute, the defendants have not used the combination of

claim five, and it makes no difference whether the spac-
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ing fingers and bracket 86, with their connections, are

or are not the same mechanism as are the trigger N,

and stop P, of the Jensen patent. The claim does not

include all of the mechanism that is necessary to make

the trigger N, and stop, operative. Just the trigger N,

and stop, taken alone, by themselves, do not constitute

an operative mechanism. The "upwardly projecting

arm O" of the patent is a device that intervenes between

the trigger N, and stop P, and the trigger operates the

stop, only by means of the said intervening arm. Leave

out the arm O, and there would be no connection what-

ever between the trigger N and the stop P. Applying

the strict legal rules, we might claim that said claim

five is void for the reason that it does not cover an

operative mechanism. Not only is the arm O a neces-

sary element to make the mechanism operative, but so

also is the spring of the spring arm P, which operates

to throw the spring arm, or stop P, backwards after it

has been moved forwards by the arm O. Without this

spring, when the stop P had been moved forwards to

stop the cans, it would remain there, and no more caps

could pass into the machine.

When all the additional elements are read into the

claim that are necessary to make an operative combina-

tion of it, there appears quite a wide difference be-

tween the bracket 86, and spacing fingers of the defend-

ants and the combination of claim five. Mr. Burpee

tells of further differences.

Record 322, 323 and 324.

The fact, as shown in this testimony, that the de-

fendants' bracket, 86, and their spacing fingers can be
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taken out of the machine without destroying or per-

ceptibly injuring its utility, we think assists to show

that they are not the same thing and do not operate in

the same general combinations of mechanical elements

as does the apparatus of Jensen's.

We submit that the defendants have not infringed

claim five of the complainant's patent, for the reason

that they have not used the inclined chute, nor any

equivalent for it. Also, because the claim is void for

not covering any operative combination of mechanism,

unless additional mechanical elements, necessary to

make an operative mechanism, are read into the claim,

and when such additional elements are read into the

claim, then the claim has not been infringed, not only

because the defendants' machine does nojt have the in-

clined chute or any equivalent thereof, but also because

it does not have the other elements of the combination

of said claim five.

The Circuit Court had very little to say as to said

claim five. It was proved in the case that the defend-

ants' machines would work just as well without the

spacing fingers for the can heads as with them when

the belts were kept filled with can bodies and can heads.

It is a fact that the defendants are now making and

selling the machines without using any of the apparatus

called for in claim five, and therefore the Court was

right in concluding that the issue of infringement of

claim five was not of vital consequence. Still we are

not satisfied with its conclusion that the defendants had

infringed said claim five. The inclined chute is the

vital element of the combination of claim five. Take
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out the inclined chute and the whole combination is

gone, and what remains is absolutely useless for any

purpose whatever. The object of the combination is

to advance the can heads forward so as to get them

nearer to the can body. The inclined chute is the via-

duct, and the only viaduct, through which the can heads

can make any part of that advance. Without the ad-

vance made by the can heads through the inclined

chute not a single head could reach a single can body

and not a single can could ever be headed.

But further than this, the chute itself would be en-

tirely ineffective and worthless if the incline were

taken out of it. Take the incline out of the chute and

not a single can head could be advanced or a single can

ever headed in the machine. Not ony is the inclined

chute the vital element of claim five, but the incline

of the chute is its soul and is the one feature of it that

gives it any vitality whatever. Take the incline out of

the chute and it is at once a dead stop to the heading of

cans in the machine. The chute is not a piece of mov-

ing mechanism, but is a mere stationary slide down

which the heads move by their gravity. In and of itself

it does nothing whatever.

The inclined form is of the essence of the Jensen

chute. It would not be effective in any other form

than the inclined form. We challenge complainant's

counsel to show any form which could be ijivcn to the

chute, in place of its inclined form, without utterly de-

stroying its effectiveness, and, in fact, destroying the

whole operation of the machine, The inclined form of

the Winans car body was die one and only
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feature which gave it its value. The inclined form of

the Jensen chute is the one and only thing that gives

it its value. In this case form is of the very essence

of the chute, as it was of the car body. Not only is the

horizontal traveling belt for carrying the can heads into

the machine a very different device in and of itself from

the Jensen inclined chute, but the necessary connecting

mechanism that is used by Jensen with it is so very dif-

ferent from anything in the defendants' machine as to

demonstrate the fact that the belt could not be substi-

tuted in the Jensen machine in the place of the inclined

chute, and also that the inclined chute could not be sub-

stituted for the carrying belt in the defendants' ma-

chine.

The heads must be transferred from the viaduct by

means of which they are fed into the machine to their

position over the can body which is to be forced into

them. For performing this duty the defendants use a

horizontally revolving cap carrying wheel, which is

precisely the same in shape as their can carrying wheel

underneath it. Both are carried by the same vertical

shaft. Record 317 and 318.

Both of these wheels were the invention of the de-

fendants. There is nothing in the Jensen machine that

approximates the defendants' arrangement for feeding

either the cans or the caps into the machine. Record

317. The cap feeding wheel used by the defendants

was an original creation of their own. Record 315.

In the defendants' machine this revolving cap feeding

wheel removed the caps from the belt to their revolv-

ing seats, which, as the wheels revolve, will come over
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the revolving can bodies beneath, and no mechanism,

other than this revolving cap wheel, is required or used

for so transeferring the caps from the feeding belt to

their said seats. This cap feeding wheel revolves hor-

izontallv, and could not be made to act successfully in

removing the heads from the inclined chute of Jen-

sen to their seats over the can bodies beneath.

Now, in the Jensen machine the caps slide down the

chute in an inclined position, and have to be stopped,

and are stopped by the stop P, just before they reach

the bottom of the chute. They are in their inclined po-

sition w^hen they are so stopped, and it requires an extra

amount of mechanism to change them from the in-

clined to a horizontal position and drive them further

along into their seat over the can body.

After the can head is stopped near the lower end of

the Jensen chute they must aagin be moved forward,

changed from an inclined to a horizontal position and

advanced to their seat over the can body. To do all of

these things the Jensen machine has a large amount of

special machinery, which isparticularlyspecified by Mr.

Burpee on page 313 of the record. By using the defend-

ants' can head carrying horizontal belt instead of the

inclined chute no less than nine specific mechanical de-

vices are dispensed with. These are the arm Y, the

bell crank Z3, connecting rod Yi, crank Z, connecting

lever Zi, connecting link Z2, yoke Xi, tlic connection

that reaches down to cam W, marked X, and the cam
\V. All these devices are shown in the Jensen patent.

yV/rv are all necessary to the operation of the chute,

and all ar,' so used

.
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Not one of them could be left out without stopping

the successful operation of the machine. Record pages

313, 314 and 315.

For all the work performed by these nine pieces of

mechanism the defendants use only one single piece of

mechanism, and that is the revolving feed wheel ; sup-

posing that it could fairly be said that the defendants'

mechanism, the head feed belt and head feeding wheel,

did do the same work that the Jensen chute and its said

accompanying mechanism did. Even this supposition,

however, wt deny, and assert that the operations per-

formed by the defendants' head feeding belt and re-

volving feed wheel was dififerent work from that per-

formed by the Jensen chute and its accompanying

mechanism that was used to transfer the head from the

chute to its seat over the can body.

Comparing the head feeding mechanism of the two

machines further, and it is seen that Jensen's starts with

his inclined chute. The defendants not only do not have

any inclined chute, but, as Mr. Monteverde truthfully

swears, they do not have any chute at all. Record page

167.

Near the bottom of the Jensen inclined chute the can

heads have to be stopped, and this is accomplished by

the stop P, of the patent. The defendants' heads are

not stopped at all, but move forward continuously from

the time that they are placed upon the feeding belt until

they are on the can body. Fingers, which have been

shown to be unnecessary, were used by the defendants

on most of their machines to reeulate the run of the

heads, but not to stop them. After stopping the heads
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near the bottom of the chute the Jensen machine had

to have all the nine pieces of mechanism before speci-

fied to get the heads into their seat over the can body,

while in the defendants' machine the simple head feed

wheel sw^ept the heads sidewise ofT of thebeltand placed

them in the revolving head seats which were over the

can bodies that were carried underneath in the revolv-

ing can body feed wheel. The Jensen machine during

all its operations worked with stopping and starting

motions, while the defendants' machine operated with

a smooth continuous motion, that enabled the machine

to head tw^o cans while the Jensen machine was head-

ing one. It is fully proved that none of the Jensen

devices except the can feed belt were in the defndants'

machine, and, further, that none of the Jensen devices,

except said can feed belt, could be incorporated into the

defendants' machine w^ithout destroying its entire op-

erations. It is also proved beyond any doubt that none

of the defendants' devices, except said can feed belt,

could be found in the Jensen machine, and further,

that none of the defendants' working devices, except

said can feed belt, could be put into the Jensen machine

without destroying its operation. Also that the ma-

chines from beginning to end, after passing the can feed

belt, were differently organized. The organic system

upon which one was built was that of a stop motion ma-

chine, while the organic system, upon which the other

was constructed, was that of a continuous motion ma-

chine. In the face of all these undisputed facts, how

can it be said that Jensen's patented invention is in the

defendants' machine.
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One machine can only be held to be an infringement

of another patented machine when there are three dis-

tinct identities between the two. There must be

First. Identity of result.

Second. Identity of means.

Third. Identity of operation.

Only a few weeks since, on March 23d, 1903, the

Unted States Supreme Court rendered a decision in the

case of Kokomo Fence Machine Co. vs. Kitselmans.

The suit was brought for an alleged infringement

of four different patents covering machines for making

wire fabrics. The case is reported in the Patent Office

Official Gazette, volume 103, on page 1417. On page

1422, the Supreme Court states the rule in the follow-

ing language

:

"We perceive no reason to decline acceptance of

"these findings of the Circuit Court, and agree with

"that Court in the conclusion that the machines lack

"that identity of means and identity of operation which

"must be combined with identity of result to constitute

"infringement."

See, also, Robinson on Patents, Vol. 3, Sections 893

and 894.

While the ultimate result of heading cans is accom-

plished in both machines, the means used are surely

entirely different and the operations of the means used

are entirely different. The extreme differenc between

the means employed by the two machines and the

modes of their operations is accented by the fact that
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none of those means can be transferred from one ma-

chine to the other without destroying the machine to

achich the means are transferred.

The case decided by our Court of Appeals, of Norton

vs. Jensen, 90 Fed. 415, is much in point. On pages 428

and 429, the Court says:

"Looking at and comparing the old and new Jensen

"machines, we find that the new Jensen machine, as al-

"tered and changed from the old machine, does not con-

"tain any such a thing as an 'annular space' in a sizing

"and heading device having its end enlarged to fit the

"exterior diameter of the can-head, nor anything that

"reasonably approximates to it, nor does it possess the

''gravity chute peculiar to Norton's invention. // does

''contain a can-feeder^ but that is not operated by grav-

"ity, nor does it contain the device for that purpose pe-

"culiar to the Norton chute. It is, on the contrary, a

"positive conveyer. The cans are placed on the revolv-

"ing disk, and the mechanism carries the cans to the

"can-heading machine. The Norton chute can in no

"sense be regarded as the equivalent of the Jensen

"chute, any more than the latter could be regarded as

"mechanical equivalent of the former."*******
"Further differences from a mechanical standpoint

"might be enumerated, but it is obvious that in a patent

"for a combination, which is what Norton claims, the

"alleged infringing machine must contain all of the cle-

"ments of the combination, or their mechanical equiva-

'Mcnts." Citing a list of authorities. There is more of
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the decision in this case that is pertinent as legal au-

thority on the questions of construction, equivalents and

infringement.

For one device to be a mechanical equivalent of an-

other the substituted device must perform the same

work as the device performed for which it was substi-

tuted; and it must perform that work in substantially

the same way as the original device performed it.

In the case of Engle Sanitary and Cremation Co. vs.

City of Elwood, 73 Fed. 484, the Court, on pages 485

and 486, quote the rule and make citations in the fol-

lowing language

:

''One thing, to be the equivalent of another, must

perform the same function as that other; and, while it

can be such an equivalent if it does more than that

other, // cannot be such equivalent if it does less/^

Walk. Pat., Sec. 352. And it is an essential rule, gov-

erning the aplication of the doctrine of equivalents,

that not only must there be an identity of function be-

tween the two things claimed to be equivalents, but

that function must be performed in substantially the

same way by an alleged equivalent, as by the thing of

which it is alleged to be an equivalent, in order to con-

stitute it such. Walk. Pat., Sec. 353; Machine Co. vs.

Murphy, 97 U. S. 120; Roller Mill Patent, 156 U. S.

261, 15 Sup. Ct. 333; Seeley vs. Electric Co., 44 Fed.

420.

In Machine Co. vs. Murphy, 97 U. S. 120, the Su-

preme Court, pn page 125, says:



94

"Except where form is of the essence of the inven-

tion, it has but little weight in the decision of such an

issue, the correct rule being that, in determining the

question of infringement, the Court or jury, as the case

may be, are not to judge about similarities or differ-

ences by the names of things, but are to look at the ma-

chines or their several devices or elements in the light

of 'ixhat they do, or what office or function they per-

form, and houu they perform it, and to find that one

thing is substantially the same as another, if it performs

substantially the same function in substantially the same

way to obtain the same result, alwavs bearing in mind

that devices in a patented machine are different in the

sense of the patent law when they perform different

functions or in a different way, or produce a substan-

tially different result/^

^^Nor is it safe to give much heed to the fact that the

corresponding device in two machines organized to ac-

complish the same result is different in shape or form

the one from the other, as it is necessary in every such

investigation to look at the mode of operation or the

way the device works, and at the result, as well as at

the means by which the result is attained.''

"Authorities concur that the substantial equivalent of

a thing, in the sense of the patent law, is the same as the

thing itself;

so that if two devices do the same work in substantially

the same way, and accomplish substantially the same

result, thcv arc the same, even though they differ in
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name, form, or shape. Curtis, Patents (4th ed.), Sect.

310."

See also Walker on patents, Sections 352 and 353.

The subject of mechanical equivalents is exhaustively

treated in Robinson on Patents from Section 245 to Sec-

tion 258.

Here we turn to a piece of evidence that is of great

value in deciding upon the issue of infringement, and

that is the patent of the defendants. This patent is legal

evidence that the defendants were themselves the inven-

tors of the mechanisms and combinations therof, which

are described in their specifications and covered by

their claims.

It was decided by the Supreme Court in the case of

Corning vs. Burden, 15th, Howard 252, that the de-

fendant's patent furnished the presumption that his ma-

chine was new and not an infringement of the plain-

tiff's prior patent. Page 271 of the decision.

In the case of Ransome vs. Hyatt, 69 Fed. 148, this

Court of Appeals endorsed the rule, ''that the issuance

of the defendant's patent creates a prima facie pre-

sumption of a patentable difference from the prior

patent of the plaintiff." Citing several cases. This

Court reversed the judgment in that case because the

lower Court had ruled out the defendants' patent as

evidence.

Now, there are several sections in Robinson on Pat-

ents, under which he is discussing the doctrine of me-
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chanical equivalents that elucidates with remarkable

and convincing clearness the effect as evidence of a de-

fendant's invention in proving whether or not the thing

that he is using is, or is not, a mechanical equivalent of

a plaintiff's device.

Robinson all the while keeps in mind that the plain-

tiff's patent protects what he has invented. The patent

cannot be expanded so as to reach beyond the patentee's

idea of the means which he has employed in making his

invention. Obviously he can patent only the means

which he employs to obtain his results. He cannot

patent the result itself, neither can he in a machine

patent, patent the mode of operation. His means for

obtaining his results are the only things that the lau' can

allow him to patent. This we believe vv^e have

already shown by the authorities that we have

cited. Robinson gives the patentee all the

means which he had used, and this includes

such mechanical equivalents as were within his

ideas of the means which he employs. This is going as

far as the patent law allows. If a defendant uses means

to accomplish the same result as that accomplished by

the patentee, and the means so employed by the defend-

ant are not within the patentee's ida of means, but were

something that he had never thought of, they, of course,

C(juld not constitute any part of his invention. Things

that had never come to his mind, that he had never

used, that he hiui Fiever produced, and the possibility

of which he had never conceived or thought of he, of

course, could not have becfn the invcnto» of. Those
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things which were first invented subsequently to the in-

vention of the patentee, and by other parties, could not

possibly be the patentee's invention. Such things would

not be shown in his application for a patent, nor in the

specifications or claims of his patent. True they might

patented invention, and therefore could not be lawfully

used without his license, but even then they would not

be any part of his invention, and he would have no right

to use them.

Even if they were improvements upon his patented

machine and, for that reason, could not be used without

his consent, they nevertheless, in and of themselves,

would not be any infringement of his patent or any

equivalents of its mechanism. If the defendant in-

fringed the plaintiff's patent it must be because he used

the patented invention itself, and not because he used

the improvement that he had added to it. That im-

provement the plaintiff would have no right to.

Now in this case the defendants, Letson and Burpee,

invented the machine which they use. This is indis-

putable, and we believe is undisputed. They did not

take the Jensen machine and add an improvement to

that. Their whole mechanism, except the can feeding

belt, was new and original with them. It had never

been used before by any one, and certainly not by Jen-

sen. It was a new kind of machine. None other had

ever been made upon the same general plan as that was

built upon. Its can feeding wheel was new with them.

Its cap feeding w^heel was new with them. The placing

of both of those feeding wheels upon the same revolv-
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ing shaft was new with them. The revolving table in

which were the seats for the can bodies to occupy while

the heads were being applied was new with them. The

revolving table inwhichwere the seats for the can heads

to occupy while the cans were being forced into them

was new with them. The putting both of those tables on

the same revolving shaft, one over the other, was new

with them. The application of two gear wheels, by

which one of those shafts was made to revolve the other

shaft, was new with them. The building of the ma-

chine and arranging the parts so that the heads and cans

would go through the machine, and the cans be headed

while so going through the machine, and without stop-

ping, was new with them. The whole movements, and

life and soul of the machine, excepting only the can

feeding belt, was new with them and was born of their

inspiration. None of these things came from Jensen.

Now Section 253 of Robinson on Patents says:

^'253. Equivalenxe Impossible When the Idea of

''Means Is Changed.

''The second essential requisite in an equivalent is

"that its use in the invention must not involve a change

"in the idea of means. A change in the idea of means

"is a change of substance, demanding an operation of

"the creative faculties and producing either a new in-

"vention or an improvement on the old. The substitu-

"tion of equivalents is, on the contrary, a mere change

"of form, involving no inventive skill, but suggested by

"the invention itself to every person familiar with the

"art to which the invention appertains. Any act or



99

a

ii,-

substance, therefore, however accurately it performs

''the function of the element whose place in the inven-

''tion it supplies, is not a mere equivalent if in addition

^^it has also introduced a new idea or a development of

''the old idea of means. While an equivalent may act-

''ually accomplish more, or operate to better purpose

''than the former, its excess of action must be consistent

"with the unity and identity of the idea embodied in the

''original invention/^

Section 256 of the same great author is as follows:

"256. Equivalence Impossible If the Alleged

Equivalent Has Been Invented Since the

"Original Invention Was Patented.

"The third essential attribute of an equivalent is that

it must have been known as such at the date of the pat-

ent, or have since become known without the exercise

of inventive skill. The substitution of one equivalent

for another is a change in the form of embodiment

only; and as all forms of embodiment known in the

arts are presumed to have been also known to the in-

ventor and to have been open to his selection, his

choice of one and its employment points out the mode

of using all the rest, and thus renders every other an

imitation of his own. But acts and substances which

have been invented, or whose availability for the em-

bodiment of his idea of means has been discovered and

applied by the exercise of additional inventive skill,

since he completed his invention *and bestowed it on

the public by his patent, are not imitations of the ele-

ments in which he has embodied his idea Their crea-
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tion or discovery, and their adaptation to the purposes

of his invention have resulted from a subsequent and

separate inventive act—an act performed after the

completion and publication of his invention, and

hence, though capable of exact substitution for the acts

or substances he has employed, they are not true equiv-

alents whose use causes a mere diversity of form, but

new inventions expressing a diversity of substance.

The attribute of knowledge, at the point of time when

the inventor's right received the positive sanction of

the law, thus enters into the character of an equivalent.

If then known as a substitute, the substitution is an al-

teration in the form of the embodiment, a simple

equivalent and nothing more. If then unknown, its

subsequent creation and adaptation to the invention,

by the exercise of inventive skill, if not resulting in an

essential alteration in the idea of means, is at least a

development of that idea, and constitutes an improve-

ment."

Therefore we urge that the defendants' can head car-

rying belt is not the mechanical equivalent of the Jen-

sen inclined chute, and that there has been no infringe-

ment of said claim five of the Jensen patent

:

Because the inclined chute of the Jensen patent was i

mere stationary device that had no movement what-

ever, and did not carry the can heads, but merely i^

lowed them to slide down its incline by the power of

gravity alone, while the head feeding belt of the di-

fendants' was not a stationary device, but was a moving

piece of mechanism that received and rnrrieJ the can
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heads with steady and equal movement, and did not

allow them to slide at all, and to which the power of

gravitation was not applied and could not be applied,

and the action and operation of the two devices was not

the same, or of the same kind, and

:

Because the sliding of the cans down the inclined

chute by gravitation was a result that was not produced

in the defendants' machine while the result of receiving

and carrying the can heads in a horizontal line and at

a uniform rate of speed was a result that was accom-

plished by the defendants' can head feeding belt for the

first time in the world and was a different result from

that accomplished by the inclined chute, and:

Because the character and actions and operations of

the chute and carrying belt were of such vital differ-

ences that one could not be used in the place of the

other, were not interchangeable and would not operate

with the same kinds of the additional mechanism that

was necessary to be added in order to make the devices

operative in can heading machines, and:

Because the inclined chute when incorporated into a

can heading machine required one character of accom-

panying mechanism to make it operative and effective,

while the can head feeding belt when incorporated into

a can heading machine required an entirely different

kind of accompanying mechanism to make it operative

and effective, and:

Because the can head feeding belt was a device that

was entirely outside of any means that were described

or used in the Jensen patent, and

:
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Because the incorporation of the can head feeding

belt into a can heading machine, and combining it with

new mechanism with which it would operate harmon-

iously and effectively in doing the work of heading

cans was a neiv and useful invention that was made by

the defendants long after the Jensen machine had been

on the market and in use and all of its mechanisms,

operations and possibilities were well known, and

which did not include any of the inechanisms of the

defendants' machines, excepting only the can body

feeding belt, and:

Because the defendants' patent proves their machine

to be a new and useful invention, and

:

Because the oral testimony proves beyond any doubt

that the defendants' machine will do double the quan-

tity of work that the Jensen machine can do, and thus

produces a further new and useful result that flowed

from the defendants' invention, and:

Because not only the defendants' patent, but also the

oral testimony taken in the case proves beyond any

doubt whatever that the defendants' machine as a

whole, and in all of its combinations of devices was the

invention of defendants. The defendants' machine is

not something that is added to the Jensen machine, nor

does it take any of the Jensen devices and change them

into different forms or shapes, but it is a new machine

tlirougliout, excepting only the can body feeding belt,

an(] there is not a single combination which includes

even that belt, that was ever in the Jensen machine or

that is showFi in the Jensen patent.
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The next claim of the complainant's patent of which

infringement is charged is claim nine. It is as follows:

"9. The vertically moving plunger upon which the

''cans are delivered by the feeder, in combination with

''the conical guide situated above the cans, and the

"transversely-moving slides upon which the caps are

"received and held, with a mechanism by which the

"slides are withdrawn as the can enters the cap substan-

"tially as herein described."

This is a combination claim of which the vertically

moving plunger is the first and most important me-

chanical element. Without this vertically moving

plunger no cans could be headed in the machine.

The first question we present in regard to this claim

is this: Have the defendants used this^ vertically mov-

ing plunger of the Jensen patent? We contend that

they have not.

As has already been described both in the patent

and in the testimony, without any conflict whatever,

this vertically moving plunger, w^hich is the plunger S,

of the patent, is movable only in a vertical direction. It

has no horizontal movement whatever. It is stationary

except as to its vertical movement.

Another feature of this vertical plunger is that it

operates with an intermittent motion. It rises to force

the upper end of the can into the can head or cap, and

then descends into its normal position and remains

stationary while the feeder F, with its arms H, carry

the headed can off from the plunger and places another
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filled can upon it. This plunger S is operated by mov-

able mechanism which raises and lowers it. None of

these features apply to the devices which are used by

the defendants in their machines, which devices are

asserted to constitute mechanical equivalents of the

complainant's plunger S.

In the lower figure of the Monteverde drawing No.

6, record 498, is shown the plunger S, witli a filled can

just placed thereon by the arms H, of the feeder F. In

this figure is also shown the mechanism that is used as

described in the patent, to raise and lower the plunger.

The patent, in the last column of page 3 of tne specifica-

tions, describes this apparatus as follows:

"The plunger S is raised by the arm e, one end of

"which acts against the bottom of the plunger, the

"other end being fulcrumed to a fixed support, and

"having a roller, f, turning upon a downwardly-pro-

"jecting arm or shaft, as shown. This roller is en-

"gaged and actuated by a cam, g, upon the lower end

''of the vertical shaft which carries the crank I. The

"action of this cam upon the arm e raises the plunger

"S, which drops by gravitation, or, if preferred, may

"have a spring applied, so as to cause it to move with

"greater activity.'' Record, 516.

The Court will notice that the cam, g, above men-

tioned, is a disk which is mounted UDon the vertical

shaft which passes through the disk at one side of its

center. This converts the disk into a cam and enables

it to operate the said mechanism to raise and lower the

plunger S.
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In the first figure of the Monteverde drawing, No.

12, Record, 505, is shown parts of the defendants' ap-

paratus. The filled can is there shown as being just

delivered from the revolving feeder wheel, 36, on to

one of the can supports 19, which has a stem 18, that

passes down through the radial arm 14a, of the carrier

14. There are four of these radial arms and there are

four of the can supports 19, each one of which has a

stem 18 that passes down through one of said radial

arms 14a. Said carrier 14 rotates around the vertical

stationary shaft 13. The rotary feeder 36, is so timed

that it will deliver a filled can upon one of said can

supports 19, at just the moment that the can support is

in the right position to receive it. There are four of

the pockets in the feeder wheel 36, and there are four

of the can supports in the radial arms 14a, of the car-

rier 14. The feeder wheel 36, and the carrier 14, re-

volve horizontally and continually without stopping at

all while the machine is at work. See also figure i of

the defendants' patent. Record, 520.

Underneath the parts mentioned is what the defend-

ants' patent calls a member 47, having inclines or

''chases" 46 on its upper surface. As the carrier 14, re-

volves the lower ends of the spindles 18, are forced

upwards by the rising incline 46, and the upper end of

the can body is forced into the can head over it.

As the carrier 14 continues to revolve the spindle 18,

riding upon the downwardly inclined surface of the

circular cam 46, will descend down its incline carrying

the headed can down with it .This headed can will be
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removed from the can support 19, by further mechan-

ism, not yet herein described, but which is not any part

of the feeding apparatus. In the Jensen patent the

headed can is removed from the plunger S by the feeder

F with its arms H, which is the same mechanism that

placed the unheaded filled can upon the plunger. The

defendants' feeder 36, finishes its work with each can

when it has deposited that can upon one of the can sup-

ports 19.

We think that the defendants do not have in their

machine the plunger S, nor any mechanical equivalent

of it. The dififerences between the plunger S and the

defendants' can supports are so many and of such char-

acter as to prohibit the idea that one is the equivalent

of the other. The plunger S moves only in a vertical

direction. The can supports each move in a horizontal

circle, which is utterly impossible for the plunger S to

do. The can supports are raised and lowered by a

fixed stationary cam. The plunger S must be raised by

the action of moving machinery , and cannot be oper-

ated by a stationary cam. The can supports have no

intermittent or stop motion. The plunger S has an in-

termittent motion and cannot be operated uifhoitt it.

The plunger S cannot be taken out of the Jensen patent

and put into defendants' machine without destroying

the operation of the machine. Neither can the can sup-

ports be taken out of the defendants' machine and put

into the Jensen header without destroying the operation

thereof. It is not (ienie(] by comphiinant but that the

defendants' machine i.v di/f crcnfly organized from flic
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Jensen machine from beginning to end, and because of

it being so differently organized, // has more than

double the capacity of the Jensen machine^ and its

mechanism all through, except as to the feeder belt that

carries the filled can into the machine, is also different

from the Jensen machine. After passing the first

feeder belt that carries the filled cans into the ma-

chines, there is not a single piece of mechanism that

could be taken out of one of the machines and put into

the other machine and made to operate in the place of

any piece of mechanism that might be taken out of the

other machine to make room for it.

If the defendants' can supports are not the mechanical

equivalents of the Jensen plunger S, then the defend-

ants have not used the combination of said claim nine,

and in such case it makes no difference whether the de-

fendants used the other mechanical elements of the

claim or not.

The other elements of the claim are:

The conical guide situated above the cans;

The transversely-moving slides upon which the caps

are received and held; and

A mechanism by which the slides are withdrawn as

the can enters the cap.

The said conical guide is made of two slides TT,

which reciprocates tovv^ards and away from each other.

In the ends of the slides adjoining each other is cutout

one-half of the conical guide, so that when the two

slides are pushed together there is formed by them a



io8

cone shaped hollow that is wider than the diameter of

the can head at the bottom, and just wide enough at the

top to allow the upper end of the can body to pass

through it. It is placed directly over the plunger S.

Just at the top of this cone shaped hollow there is cut

out a small circular recess, the bottom of which forms

a flange the thickness of a piece of tin. The diameter

of the recess is just great enough to receive the can

head, and in operation the can head is placed in said

circular recess, with the edge of its rim resting upon

said flange. The said can head is held in said position,

and when the filled can standing upon the plunger S,

is raised upwards, its upper end is guided by said con-

ical hollow into the rim of the can head, and the can is

thereby headed.

When the can is thus headed the slides TT are drawn

apart so as to allow an opening large enough for the

head to pass down through, and the plunger S is low-

ered and carries down with it the headed can.

These slides T, T are moved back and forth, by

means of two other slides, the mechanism being de-

scribed in the patent as follows:

'^Above the feeder or carrier F, upon a suitable sup-

port, are two sildes, a, moving in guides parallel with

the direction in which the caps move between them

from the bottom of the inclined chute to the position

where they arc placed upon the cans. These slides

have inclined or cam shaped sh)ts made in them, and

pins a I, project upward into these slots from the trans-

versely moving slides which are situated below
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them, so that as these slides a are moved backward

and forward they will actuate the transverse slides T,

so as to hold the cap above the can until the can has

been pushed up into it, after which they are opened to

release the cap and allow the can and cap to be de-

pressed, as before described.

The slides a are united by a transverse arm or lever

b, which connects with pins projecting upward from the

slides a, so as to engage each end of this oscillating

arm, w^hich is pivoted or fulcrumed at the center. One

of the slides is connected by an adjustable connecting

rod, G, with the crank I, by which the sweep of the

feeder is produced, so that the slides a, move simul-

taneouslv with the movement of the feeder, and thus

operate the transverse slides T, as before described."

The Alonteverde drawing No. five, in both figures,

assist in explaining the foregoing described apparatus.

Record, 497.

It will be noticed in the foregoing that both the

slides, T, T, and a, a, are operated by moving me-

chanism and no stationary cams are, or can be used in

operating them, or either of them.

The conical guides as a mechanical device in can-

heading machines for guiding the upper end of a ver-

tical can body into the head above it, w^as not new

with Jensen. We have put in evidence a U. S. patent

granted to Edmund Jordan, October 28th, 1884, for an

automatic can heading machine in w^hich such a device

is used. A full sized model of the same is in evidence
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as Exhibit E. The patent thereon is to E. Jordan and is

in the record, pages 543 to 550, is defendants' Exhibit

B.

The other patent put in evidence is Exhibit A. It is

patent No. 265,617, dated October loth, 1882, and was

granted to George A. Marsh, for a machine for head-

ing cans.

A model of this Marsh patent is put in evidence as

Exhibit F.

The patents were put in evidence during the cross-

examination of Mr. Seely. Record, pagCo 256 to 261.

We have already called the attention or the Court to

these two patents and largely explained them. As the

conical guide is one of the mechanical elements of

claim nine, which is under discussion here, we refer to

them briefly on account of their near relation to said

claim.

The models were put in evidence during the exam-

ination of Defendant Burpee, and he has made full and

intelligent descriptions and explanations thereof.

Record, pages 328 to 337.

Beginning on page 337 and going to page 344, of the

reocrd, Mr. Burpee gives a good description of the con-

ical guides of the Jensen patent, as well also as a de-

scription of the conical guides of the defendants, and

of the mechanism by which they are actuated. We can-

not improve on Mr. Burpee's description, and there-

fore refer the Court to the said pages of the testimony

for such (icscription, wliicli includes a good and intclli-
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gent comparison between the Jensen conical guide and

the defendants' conical guide, as well as of the dififerent

mechanisms by which the two are operated. This testi-

mony, when read in connection with the Jensen patent,

the defendants' patent, and with the models and ma-

chines in evidence, is absolutely irrefutable, and no

attempt whatever has been made to refute it. Mr.

Burpee's testimony was so perfectly fair all through,

and also, so full, comprehensive and exhaustive, that

not a single witness was put on the stand in rebuttal.

Mr. Burpee and Mr. James Fowler were the only wit-

nesses sworn on the part of the defendants. There are

only five pages of Mr. Fowler's testimony, which goes

from page 361 to page 366 of the record . While there

are only these two witnesses who testified on the part of

the defendants, the complainants have paid their testi-

mony a very high compliment by declining to make any

attempt to contradict any of it.

Under these circumstances we think we may ask the

Court to do, as the complainant has done, that is, accept

the testimony of Mr. Burpee as absolutely true and irre-

futable.

Going back now to pages 328 to 344 of the record,

and reading that in connection with the exhibits which

it refers to, and we find, first, that conical guides, as an

elementary device for guiding the upper end of a ver-

tical can body into the flange of a can head, in heading

the can, was not new with Mr. Jensen, but the same was

an old device as compared with the date of his inven-

tion.
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Also that in so using said conical guide there was

always a flange around the upper end of the conical

guide, which was just large enough to receive and hold

the can head in place with the edge of its rim or flange

resting on such flange. See Figures 13, 14, 16 and 19

of the Jordan patent. Record, 546. Also Figures 6 and

5 of the Marsh patent, with the description thereof in

its specifications. Record, pages 537 and 538.

We also find with these machines that when the upper

end of the can body was forced into the can head by the

use of the conical guide that there was rnechanism by

which the flange on which the can head rested was

withdrawn so as to allow the head to pass through tlie

opening so as to leave the can headed, and not pull the

head off from the body. In other words,jo far as the

conical guide icas concerned, for guiding the upper

end of the can body into the can head, combined with

a flange for the head to rest on, and means for with-

drawing the flange when the can was headed, the same

were not new with Jensen. We do not for a moment

assert that because of these things Jensen could not

make new combinations, and a new machine that in-

volved invention. His machine as an entire machine

might be a new machine, and the combinations and

sub-combinations of mechanism might be new with

him. This we are willing to concede. But when it

comes to working out an infringement by treating the

defendants' machine, which confessedly is an entirely

new organization, not built upon Jensen's plan of a

heading machine, not containing any 0/ his new ideas,

not ( ontaining any of his new devices, and not contain-



113

ing any of his sub-combinations, but instead thereof be-

ing constructed upon a plan so different from Jensen s

that none of his new ideas can be found in it—none of

his general organization can be fonud in it, and none of

his new devices, or new ideas, or new sub-combina-

tions of devices can be put into it without destroying

the operation and mode of operation of the machine as

an entirety, and also destroying the local operation of

each and every part for which one of the Jensen de-'

vices or sub-combinations might be substituted, we

rebel, and assert that no such infringement does or can

exist.

In the defendants' machine there is mounted upon

the carrier 14, a table 20, which rotates with the carrier.

In this table 20, are four holes, and in these holes the

caps are placed by the cap feeder 37. It is these holes

that center the caps, and not the slides, which form the

conical guides. This is one of the differences between

the Jensen patent and the defendants' machine. Record,

339-

The devices used by Jensen for moving the slides

that form the conical guides could not be used for

moving the defendants' slides. Nor could the defend-

ants' mechanism, be used for moving the Jensen slides.

The two mechanisms which are used in the respective

machines are not mechanical equivalents of each other.

This, we think, is proved beyond a doubt, and would

be obvious without any proof, other than a comparison

of the Jensen patent and the defendants' machine.

Record, pages 339, 340, 341, 342 and 344. On these
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pages it is shown that the mechanism used by the de-

fendants for moving their slides are a stationary cam,

an arm 54, and the ring 52, which is underneath the

three slides 51. That the arm 54 is carried around in

a circle, and if it -was not so carried around it would

not be operative in the defendants' machine. That

there is nothing in the Jensen patent that corresponds

with that arm or that performs the same function. That

there is so much of the mechanism of the defendants'

machine that revolves around a central axis that it

makes the entire organism of the defendants' machine

different from the entire organization of the Jensen

machine, and also requires that th^^ individual devices

which are put together to make up the entire machine

must be of a different character and of a different op-

eration in nearly every instance where there is any-

thing in the nature of corresponding individual devices

used in the two machines.

In the said claim 9 the "mechanism by which the

slides are withdrawn as the can enters the cap," consti-

tutes one of the mechanical elements of the combina-

tion covered by the claim. Neither that mechanism

nor any mechanical equivalent of it is in the defendants

machine, and for this additional fact the combination of

said claim 9 is not in the defendants' machine and the

claim is not infringed. Two of the mecjianical elements

of said claim 9 are absent from the defendants' ma-

chines. These are the vertically moving plunger S, and

the mechanism which withdraws the slides when the

can enters the cap.
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Before quoting the next claim which is asserted to

be infringed we will refer to the testimony of Mr. Bur-

pee, wherein he shows in what respects the machines

resemble each other, and also in what respects they do

not resemble each other.

On page 419 of the record, on cross-examination, Mr.
Burpee was asked whether there were not some funda-

mental resemblances between the defendants' and the

complainant's machines, and he answ^ered that there

were, and named as such resemblances "the means by

which the can is guided centrally into the cap, but "that

would also apply in the Jordan machine, on exhibit

here, and the Marsh machine, on exhibit here!' The

conical guide situated above the can ; in each of these

machines, the can is operated upo/z in an upright posi-

tion; there is a conical guide situated above the cans;

there is an opening and closing mold, as it might be

called, it is called by different names in different ma-

chines, which, when closed, form a complete circle, and

there is a ledge upon which the can head rests. The

circular or conical shaped opening acts to round up

and size and guide centrally the can into the can head,

which is a fundamental principle in all of the four ma-

chines on exhibit here. In some machines the can is

raised into the cap, while in others the cap is lowered

over the can.

Besides these there is the carrying belt that carries

the cans into both the complainant's and into the de-

fendants' machines, which is another resemblance, as

is also the spacing devices that regulate the cans upon



1x6

the belts. These are the resemblances of the two ma-

chines. Pages 419 and 420.

The diflerences between the complainant's and de-

fendants' machines we have been pointing out and will

not repeat them here. They are fundamental and for

this reason the two machines have different funda-

mental operations that require different methods of

construction and difterent mechanism. These opera-

tions and mechanism are so fundamentally dififerent

that the mechanism of one machine cannot be used in

the other machine, and are also so different that there

is not a single combination of either one of the Jensen

claims that is used, or that could by any possibility be

used in the defendants' machines.

The resemblance which Mr. Burpee has so frankly,

fully and intelligently pointed out does not result in

finding in any of Jensen's claims any combination that

is in the defendants' machines. These resemblances

are many of them not new in the Jensen machine, but

were contained in the prior Jordan and Marsh patents,

and we submit that the resemblances which are com-

mon to the four machines could not lawfully be cov-

ered in Jensen's claims, and, as a fact, they are not cov-

ered by the Jensen claims or any of them.

We turn now to the remaining two claims which are

asserted to be infringed. They are claims ten and

eleven. On account of their close resemblance of each

other we will treat them togctiicr. lliey are as fol-

lows :



117

a

u

u

u

a

lo. The vertically moving plunger by which the

can is raised to receive the cap, and the guide into

which the upper end of the can enters the trans-

versely-moving cap-holding slides, in combination

"with the second plunger moving vertically above the

''cap and following it down by gravitation or other-

''wise, so as to steady the can in its descent after the

"cap has been applied, substantially as herein de-

"scribed."

"ii. The vertically moving plunger upon which

"the can is received, a carrier for placing the can upon

the plunger, and a mechanism by which this plunger

is reciprocated vertically in combination with a second

plunger, which rests upon the top of the cap and

"steadies it while descending, and a mechanism for

"raising the second plunger before the arrival of the

"next cap, substantially as herein described.''

Each one of these claims is for a combination which

includes as one of its mechanical elements the vertically

moving plunger, which is of course the plunger S. This

vertically moving plunger we have already discussed

and need not repeat the discussion here. Unless

this vertically moving plunger S, or a mechanical equi-

valent of it, is in the defendants' machine, the combina-

tion of each one of the claims is not in the defendants'

machines, and neither of the claims is infringed. If,

therefore, the Court sustains our contention that neither

the plunger S, nor any mechanical equivalent of it is

in the defendants' machines, then neither of these two

claims are infringed, even though every other mechan-
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ical element, that is included in the combinations, was

used by the defendants just exactly as they are de-

scribed and used in the Jensen patent. In such case

there will be no need to examine the mechanical ele-

ments, other than the plunger S, of these two claims to

see whether or not the defendants have used any of

them.

Said claim ten includes in its combination as one of

its elements the second plunger moving vertically

above the cap and following it down by gravitation or

otherwise so as to steady the can in its descent after the

cap has been applied. This device is the plunger (J, of

the patent.

What is claimed by complainants to be the equivalent

in the defendants' machine of this upper plunger U, of

the Jensen patent, is a device called in the testimony a

cap-presser. The two are described in Burpee's testi-

mony. Record, 345 to 353. To that testimony we refer

the Court for a description and comparison of the

plunger U, and the said cap-presser.

At the upper end of the defendants' stationary ver-

tical shaft 13, is a stationary radial cam 28. A carrier

24, is secured upon the rotating table 20, said carrier

having four radial arms 24a, in which are held

spindles 25. At the h)wer end of each of these spindles

is mounted and carried a disk 26, adapted to press

down upon the can caps. A collar 29, is adjustably

secured to the top of each of the spindles 2^, and from

each of these collars another spindle projects inwardly

and carries an anti-friction roller 30, adapted to engage
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the stationary cam 28, whereby the spindle with the

disk 26 at its lower end will be raised and lowered as

required. It is this disk 26, that is called the cap-

presser, and it is operated by the spindle 25, collar 29,

and anti-friction roller 30, as the apparatus revolves

around the stationary cam 28.

The object of this cap presser is to hold the can head

in the opening 21, in the rotating table 20, when the can

body is raised to enter the head. As is shown by the

testimony; this cap presser does not follow the headed

can down and steady it as it goes down. A sufficient

comparison is made in Mr. Burpee's testimony, in

the record, from page 345 to page 351, and we think it

shows that the cap-presser is not the plunger U, of the

Jensen patent, nor is it any equivalent of it. In the de-

fendants' machine the can body is received and held in

place on its support by guides 40 in the nature of radial

arms secured to the support or stem 20a of the table 20,

and having can holding recesses therein. See figure one

of the defendants' patent drawings, and folios fifty-five

to sixty, on page two of their specifications. Cut num-

ber seven, page 448, of the record, was supposed to

represent said figure one of the defendants' drawings.

It, however, does not have on it the can body recesses

40, which are shown in said figure one and explained

in the specifications above referred to. This leaving

off of the Monteverde cut seven the can body holders

40, was not quite fair since, in connection with that

omission, the attempt was seriously made to make it ap-

pear that the defendants' headed can was steadied and

secured in its place, while descending, by the cap
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presser. Mr. Burpee shows in his testimony that this

was not so, but that the recesses 40, etc., were the de-

vices that held the can body to its place during the head-

ing and discharging operation. Record, 349. A plunger

as a device is old, and w^hen the attempt is made to cover

the plunger as an element of any working combination

in the Jensen machine, ther^ must be enough of the me-

chanical elements read togther to make an operative

combination or operative sub-combination. We will

not make any extended criticism of this attempt to

make the cap-presser of the defendants' the same thing

as the plunger U of the Jensen patent. It is the same

story, over and over again. The defendants' machine

acts upon the rotary principle, and Jensen s does not.

The consequence is that there are no operative me-

chanical combinations that are used in one that can be

used in the other. The defendants' cap-presser is a

machine in itself. It contains the spindle 25, the disk

26, at the bottom, the collar 29, and the roller 30.

The whole must sowing around in a circle. Jensen's

plunger is differently constructed and operates differ-

ently, having only the direct vertical movement. It

could not be used in the defendants' machine without

changing its construction and its operation. The cap

holding slides, elements of this claim, are also differ-

ently constructed, and are operated in a different man-

Ficr from those of the defendants.

As to said claim i r of the Jensen patent, it contains

as an clement of its combination the vertically moving

plunger S, which we believe we have shown is not in the

defendants' machine. The combination of this claim
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also covers as a part of its elements a carrier for placing

the can upon the plunger. This is the carrier F, and

carrier F is not in defendants' machine, and the Circuit

Court so decided. It also contains as a part of its ele-

ments the mechanism by means of which the plunger

S is reciprocated vertically. This mechanism is not in

defendants' machine. It also contains as part of its ele-

ments the second plunger U, which we have already

discussed. It also contains as part of its mechanical

elements the mecahnism used for raising the second

plunger U, and this mechanism is not in the defendants'

machine.

On page 443 of the record is found a drawing that we

believe was not put in evidence and there is not in the

record any explanation of it. We believe that it repre-

sents the can body feeding belt of the second Jensen ma-

chine. We only mention this that the Court will not

get puzzled in any way by finding the di awing in the

record and no testimony regarding it.

The manner of working out infringements by the use

of mechanical equivalents, by the complainant's ex-

perts, is so far fetched and so original, and yet so far

outside of any rule of law that we should not notice

them at all if it were not for the fact that the Circuit

Court decided that there was an infringement of three

of the Jensen claims.

The method of said experts can be illustrated by sup-

posing that an inventor had invented an overshot water

wheel, and had operated it for driving the machinery
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of a cotton mill; and supposing further, that a later

inventor had invented a steam engine and had used it

for driving the machinery of a cotton mill.

According to the opinions of the complainant's ex-

perts, as the water wheel by the application of water to

drive it furnished power to drive a cotton mill, and as

the steam engine by the application of steam to it also

furnished power to drive the cotton mill, the two were

equivalents of each other. As the water was the

means by w^hich the water w^heel was run, and steam

was the element by which the engine was run the

steam would be the equivalent of the water, notwith-

standing that the water could not be used to drive the

engine, nor the steam applied to driving the w^ater

wheel.

On pages i6i and 162 of the record Mr. Monteverde

testifies that the cranks J, J and I, were the devices that

actuated the Jensen feeder F; that these devices were

not in the defendants' machine; yet that the gears 31

and 39 were the actuating devices that gave movement

to the defendants' feeder 36, and that these actuating

devices took the place of the actuating devices that ope-

rated the feeder in tht Jensen machine.

After stating that the said cranks were the actuating

devices of the Jensen feeder V^ he is asked, in cross-

(jucstion 167: ''There is nothing in the defendants'

"machine that takes the place of those actuating de-

"viccs, is there?" and he answered by saying:
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^^Certainly ; the actuating devices that give move-

''ment to the feeder 36 in the defendants' patent/'

Further in the same answer he shows that the defend-

ants' actuating devices are the gears 31 and 39, and

further, on the same page, he swears that there is noth-

ing in the defendants' machine that operates as do the

actuating devices that move the feeder F, by stop mo-

tions in the Jensen patent.

Evidently his construction is that as the said cranks

actuate the stop motion feeder in the Jensen machine,

and as the said gears operate the continuous moving

feeders in the defendants' machine, the gears are a me-

chanical equivalent of the cranks, although one could

not be operated in the place of the other.

The witness Seely also testifies on page 249 of the

record that he does not find the Jensen feeder F, in de-

fendants' machine, but he does find the defendants'

feeder there and actuating devices by which the mo-

tions of such feeders are produced.

Mr. Seely further testifies, on pages 243 and 244,

that it w^ould be absolutely impossible to take the de-

fendants' feeder out of their machine and put it into

the Jensen machine; also that he could not put the

sweeping feeder of the Jensen machine into the defend-

ants' machine without destroying its operation, yet he

was clear in his mind that the rotary feeder 36 of the

defendants' machine was a mechanical equivalent of

the Jensen sweeping feeder. On page 244 Mr. Seelv

talks about drawing claims to describe an invention so
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as to protect the patentee from any subsequent improve-

ments; and also about claims being infringed by a sub-

sequent invention.

Of course no patent can so cover any invention that

other and further improvements may not legally be

made on it, and further, one patentable invention can

never be an infringement of a prior patented inven-

tion. His idea of equivalents and of the scope which

claims may be drawn to cover, are quite contrary to

orthodox patent law.

No attempt has been made to reach and cover the

defendants' machines except by the application of the

doctrine of mechanical equivalents; and we insist that

in every instance in which any device of the defendants

has been claimed to be an equivalent of some corres-

ponding device in the complainant's patent there has

not been either that identity of means, or identity of

operation, or identity of result, that is necessary to

make one device the equivalent of another within the

provisions of the patent law. We except from this

statement the can body feeding wheel as an individual

device, but nothing else.

Also, it is proved to an absolute certainty that the

defendants' machine was an invention made by them,

and was patented to them, and that there is not an out-

line or a shadow that is to be found in the Jensen pat-

ent, nor is there an outline or shadow of it it contained

in the Jensen invention.

The Court will notice that in this brief we have

treated tlie Jensen patent just as though its claims in-
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eluded meehanical equivalents, to the broadest extent

that equivalents can ever be covered by combination

claims.

We believe that we have demonstrated and shown

that the defendants' machines are not any infringement

of any claim of the Jensen patent sued on, and that the

decree of the Circuit Court should be reversed in sc

far as it adjudges that the defendants have infringed

the patent sued on or any of its claims.

Respectfully sumbitted,

M. A. WHEATON,

For Appellants Letson and Burpee.

M. A. WHEATOX,
I. M. KALLOCH,
JAS. A. KERR,
E. S. McCORD,

Solicitors and Counsel.
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STATEMENT OF FACTS.

These are cross-appeals from a decree of the Cir-

cuit Court of the United States for the District of

Washington.



The suit is in equity in the usual form, brought by

the Alaska Packers Association, of San Francisco,

against the firm of Letson & Burpee, of Fair Haven,

for infringement of letters patent No. 376,804, dated

January 24, 1888, for an improvement in can-capping

machines, issued to Matthias Jensen.

There are sixteen claims in the patent; but only

claims i, 3, 5, 9, 10 and 11 were charged to be in-

fringed. Of these the lower court found infringement

of claims 5, 9, and 10, and non-infringement of claims

I, 3, and II. Both parties have appealed, the com-

plainant from that part of the decree adjudging non-

infringement of claims i, 3, and 11, and the defendants

from that part adjudging infringement of claims 5, 9,

and 10.

The decision of the lower court, rendered by Judge

Hanford, is reported in 1 19 Fed. Rep., 599. The opin-

ion appears in the record at page 434 et seq. We shall

discuss both appeals in this one brief, and shall refer

generally to the Alaska Packers Association as appellee

and to Letson & Burpee as appellants.

The Inventor.

The inventor and patentee is Matthias Jensen, of As-

toria, Oregon, who has acquired no little celebrity in
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can-making machinery, and whose name is already

familiar to the court. He invented and secured pat-

ents for a complete system of automatic can-making

machinery, including body-formers, solderers, fillers,

crimpers, cappers, etc. One of the most celebrated of

those machines is the Jensen can-filling machine now

used all over the Pacific Coast and deemed indispens-

able to every well regulated cannery, the patent on

which has expired.

After securing these patents, Jensen manufactured

the devices covered thereby and put them into use.

They proved to be machines of unusual merit, and ex-

tensive sales of them were made. He afterwards sold

all of these patents to the Alaska Packers Association,

the appellee herein, which company has used and is

now using them in its salmon-canning business through-

out Alaska and on Puget Sound. Its principal can-

neries on the Sound are at Blaine, Port Roberts, and

Anacortes. In Alaska it operates canneries at Pyra-

mid Harbor, Prince William Sound, Cook's Inlet,

Karluk, Alitak, Chignik, Ugashak, Egigak, Naknek,

Koggung and Nushagak. At all of these canneries the

Jensen can-making machinery is used, and ninety-five

of the patented can-toppers are in use in those can-

neries (Rec, 56).
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The appellants Letson & Burpee are a manufactur-

ing firm located at Fair Haven in Washington, en-

gaged in the manufacture and sale of can-making ma-

chinery. They also have a factory at Vancouver in

British Columbia, where they originally began the

business. Having met with success there, they invaded

the United States and established a factory at Fair

Haven.

On July 25, 1899, ^l^'^^n years after the issue of the

Jensen patent in suit, a patent was issued to Letson &
Burpee for a can-capping machine, being No. 629,574,

and it is charged by the appellee that the machines

made under this Letson & Burpee patent are an in-

fringement upon the Jensen patent.

Prior Litigation.

An account of the prior litigation affecting the Jen-

sen patents will prove interesting, and may possibly

aid the court in construing the Jensen patent.

In 1 891 the Norton Brothers brought suit against

Jensen in the United States circuit court at Portland,

claiming that the Jensen can-capping machine, con-

structed according to the patent here in suit, was an in-

fringement upon the following patents owned by Nor-

ton Brothers: No. 267,014 of Nov. 7, 1882, to Edwin
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Norton; No. 274,363 of March 20, 1883, to Norton

& Hodgson; No. 294,065 of Feb. 26, 1884, to Norton

& Hodgson; No. 307,197 of Oct. 28, 1884, to Edmund

Jordan; No. 307,491 of Nov. 4, 1884, to Norton &
Hodgson; No. 322,060 of July 14, 1885, to Edmund

Jordan.

The case was tried before Judge Sawyer and resulted

in a decree for Norton Brothers, holding that the Jen-

sen machine was an infringement upon all of said pat-

ents.

Upon appeal taken from that decree, this court

(Hanford, Hawley and Morrow, JJ., sitting) held that

the Jensen machine was no infringement upon two of

the specified patents, viz: No. 307,197 to Edmund

Jordan and No. 307,491 to Norton & Hodgson, but was

an infringement upon the Norton primary patent, No.

267,014, and the patents subsidiary thereto and im-

provements thereon.

This result was worked out by holding that the Nor-

ton patent, 267,014, covered an invention of a pioneer

character, as shown by the record in the case. This rul-

ing, however, was afterwards reversed in another case

on the same patent, where a fuller showing of the state

of the art was made, which case we shall refer to later.

The decision in this first case is reported in 49 Fed-



eral Reporter, at page 860, et seq. In the majority

opinion, written by Judge Hanford, it is said inter alia:

" We are of the opinion, however, that for some
^' kinds of work the machine contrived by the appellant
'' Jensen, is an improvement upon any machines pre-
^^ viously constructed, and a very useful machine; and
" that it is not an infringement of any rights of the ap-
^^ pellees under the patent issued to Edmund Jordan,
'' No. 307,197, or the Norton & Hodgson patent, 307,-

*'49i. * * * We hold that the Jordan 'Can-End-
" ing Machine,' Patent No. 307,197, by reason of being
* cumbersome and slow, in its operation, is not a prac-

" ticable machine for putting heads on tin cans of the

" size required for use in putting up fruits, vegetables,

" meats, fish, and similar materials for individual and

"family use; and, therefore, it cannot be infringed
'' by the use of a different machine ichich will do such
^^ work well at a reasonable cost. * * * It is ob-

" vious that to move and operate upon well-filled cans,

" especially of liquid or semi-liquid substances, the

" cans must be in true vertical positions, and the move-
" ment must be so free from jarring or concussion as

"not to disturb the contents; whereas, one of the es-

" sentials of the (Norton & Hodgson) 'Can-Ending
" Machine' is a carrier or feeding chute so constructed

" as to bring the cans into such a position that by force

" of gravity they will drop into the half molds upon the

" periphery of the intermittently revolving belt. The
" machine will not operate upon filled cans in an up-

" right position without some additional device or sub-

" stitute for gravity to force the cans into the revolving

" half molds, for the clamp or mold has no attraction



'' for the cans or means for feeding them without the aid

" of an extraneous force. The contrivance of setting

^^ the can-ending machine in an inclined position and
'^ the adjustment of the feed and discharge chutes to

" work with it in that position can scarcely be consid-
^' ered to involve the exercise of inventive genius, or any-
'^ thing more than mechanical skill; and being at best

^* but partially successful in the accomplishment of its

^* object, we cannot, under the law, as we understand it,

" hold that any right of the patentee has been infringed

" by the Jensen machine, which the evidence shows to

*' he in its operation upon filled cans a complete success.

" The patent laws were not designed for the benefit of
** the man who attempts to originate a useful thing, but
" rather to reward the one who first achieves success in

" the production of it. It would be a perversion of the

" law to hold a machine which can do certain kinds of

" work to be an infringement of a patent for a different

" machine, which cannot do the same work."

[Note.—The italics are ours.]

We understand the effect of the above-quoted decis-

ion to be a holding that the Jensen patent, here in suit,

is good and valid. It is true that the Jensen patent was

not sued on in that case, and for that reason the decision

may, perhaps, not be a technical adjudication of valid-

ity. In that case, the Jensen patent was the one charged

to be an infringement; but in determining that ques-

tion, the Court of Appeals inquired into the novelty

and utility of the Jensen invention and held that the
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Jensen invention was one of very great merit, and there-

by inferentially held, as we construe the decision, that

the Jensen patent was good and valid. Whether or not

we are right in this contention can be easily deter-

mined, inasmuch as this court undoubtedly knows what

was intended to be held therein.

Shortly thereafter the Norton Brothers brought a

second suit against Jensen, claiming that his original

can-capping machine was an infringement upon Patent

No. 214,292 of April 15, 1879, granted to William J.

Gordan and assigned to and owned by the Norton

Brothers. The lower court held that there was an in-

fringement, and entered a decree in favor of the com-

plainant. Upon appeal taken, this court held that there

was no infringement and reversed the decree. The

opinion was written by Judge Hanford, and is reported

in 64 Fed. Rep., at page 600 et seq.

After the decision by this court in the original Jen-

sen case, Mr. Jensen devised a new can-capping ma-

chine, differing materially in many respects from his

original invention, and applied for and secured Patent

No. 443,445 of December 23, 1890, covering the new

invention. Thereupon the Norton Brothers brought

suit against Jensen in the circuit court at Portland,

claiming that this new Jensen machine was likewise an
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infringement upon the Norton primar}' patent Xo.

267,014 and the Norton improvement patents thereon.

A motion for a preliminary injunction was made and

granted, from which Jensen prosecuted an appeal to

this court. The decision was affirmed, on the ground

that the appeal, being from an order granting prelim-

inary' injunction, the prior decision in Jensen vs. Xor-

ton, 49 Federal Reporter, was controlling. This decis-

ion is reported in 64 Fed. Rep., at page 62 et seq., and

the opinion was written by Judge Hanford. In that de-

cision, we find the following:

"We recognize in the defendant's new machine for

"bringing together the cylinders and heads or end
" pieces of tin cans and crimping the flanges with ac-

" curacy and rapidit}', a useful improvement. Never-
" theless, we must disappoint his hopes at this time, for,

" until a complete determination of the controversy by
" the circuit court, this court cannot, consistently with
" good practice, pass judgment upon the main question.

" This machine does all the work of the previously pat-

" ented invention. That is a conceded fact. We must
" also concede the uncontradicted averments of the

" bill and the affidavits to the eft'ect that said machine
" embodies all the elements in the combination claimed

"by the complainants and protected by their patent,

" and that it does infringe said patent. Without al-

" legations or testimony on the part of the defendant,
" we have no right to decide that, as a matter of law, the

" use of a new machine which operates so as to produce
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the same result as previously patented inventions is

not an invasion of the rights granted by the patent,

unless it appears to us to be so obvious that infringe-

ments have been avoided that intelligent persons can-

not honestly difiPer in their opinions upon that sub-

ject. * * * Manifestly, therefore, the court can-

not, upon a mere application for a preliminary in-

junction, decide the disputed question afifecting the

merits of the main controversy. * * * Jn view

of the admitted facts and the uncontradicted evi-

dence, the defendant's contention appears to us to be

unreasonable. Duty does not require this court, in

advance of a final hearing in the circuit court, to take

up the challenge of counsel to prove by a comparison

of the rival machines in detail and a complete analy-

sis that they are substantially identical. We leave the

circuit court free to decide the case in the first in-

stance untrammeled by any expression of opinion by

this court upon the merits."

Thereupon the case was remanded to the circuit

court at Portland, and later on we shall detail its sub-

sequent history. At present we are following the

chronological order of the litigation.

About the same time as the above, the Norton Broth-

ers brought suit in the circuit court at San Francisco

against Milton A. Wheaton, claiming that a can-cap-

ping machine, made by Mr. Wheaton, was an infringe-

ment upon the Norton primary patent No. 267,014.

The case was tried before Judge McKenna in the
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circuit court, who followed the decision of the court

of appeals in the original Jensen case, and held that

the Wheaton machine was an infringement of the Nor-

ton patent. An appeal was taken to the circuit court of

appeals, and the decision upon that appeal is report-

ed in 70 Federal Reporter at page 833 et seq. The

decision was written by Judge Ross.

In this Wheaton case a full and complete showing of

the state of the art was made, which had not been made

in the original Jensen case, and upon such showing this

court held that the Norton patent. No. 267,014, which,

in the Jensen case had been held to be of a pioneer char-

acter, was not of a pioneer character and did not cover

a primary invention, but merely an improvement over

prior devices. This changed the whole phase of the

controversy, and this court reversed the decree in the

Wheaton case, holding that there was no infringement,

and ordered the suit dismissed.

The decision in this Wheaton case virtually overrules

the decision in the original Jensen case, reported in 49

Federal Reporter; for it is apparent, that if the evi-

dence as to the state of the art, which was offered in

the Wheaton case, had been introduced in the original

Jensen case, then the same ruling would have been made

in the original Jensen case that was made in the Wheat-
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on case. Any\vay the Wheaton case establishes the pres-

ent status of the Norton patent and is now the law of

this circuit, and the decision in the original Jensen case

is no longer the law on that subject.

After the decision in the Wheaton case, a trial was

had at Portland, before Judge Bellinger, of the second

Jensen case hereinabove referred to, wherein it was

claimed by the Norton Brothers that Jensen's second or

improved can-capping m^achine was an infringement

of the Norton patent. Judge Bellinger followed the

decision in Norton vs. Wheaton, and held that there

was no infringement, and that decision was affirmed on

appeal, in an opinion written by Judge Morrow. (See

Norton vs. Jensen, 90 Fed. Rep., 415.)

In addition to the foregoing litigation suit was

brought by the Norton Brothers against Jensen in the

circuit court at Portland, claiming that the can-body

forming and soldering machines of Jensen were in-

fringements upon various and sundry patents owned by

Norton Brothers. A decree was rendered in favor of

complainant in that case by the circuit court; but on

appeal the decree was reversed and the bill was dis-

missed on the ground of non-infringement. This case

was Jensen vs. Norton, 67 Fed. Rep., 236 et seq. The

opinion was written by Judge Hanford. It does not

particularly affect the present litigation regarding the
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can-capping machine, inasmuch as it involved the can-

body making and soldering machines, but we refer to it

merely for the purpose of giving a complete history of

the prior litigation.

From the foregoing, it will be seen that after a de-

cade of litigation the Jensen patents for capping,

crimping, body-forming, and soldering stand unchal-

lenged as to validity, and are not infringements upon

the rights of other inventors. It is not often that a

bunch of patents acquires such a favorable standing

before the courts prior to any suit brought directly on

them for infringement, and this fact attests the great

worth of the Jensen patents.

We now pass to another subject.

General Scope of the Jensen Invention.

The Jensen patent contains sixteen claims, but we

charge infringement of only claims i, 3, 5, 9, 10, and 1 1.

The validity of these claims is not assailed by the de-

fendants. The sole defense made is non-infringement.

A portion of the machine relates to a crimping mech-

anism, and six of the sixteen claims are intended to

cover such a device. The defendant's machine does

not contain any crimping mechanism, leaving that op-

eration to be performed by a separate independent ma-

chine. Consequently, all that portion of Jensen's ma-
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consideration.

The primary object of the Jensen machine is to put

caps on cans already filled, and more particularly upon

cans filled with fish. The specification says: "This

" apparatus is especially intended to receive cans which

" have been filled with fish or other material."

Prior to the Jensen invention machines for placing

caps on cans were almost numberless, but they were

all intended to operate only upon unfilled cans. In the

operation of canning perishable products the cans were

first filled and then the caps were placed on by hand,

requiring skilled labor therefor. In the salmon canning

industry this capping of the cans by hand was a partic-

ularly difficult operation. Unless it was done accurate-

ly and nicely, many cans were spoiled, and, consequent-

ly, skilled labor was necessary- : and being done by

hand, the operation was necessarily slow. And further-

more, the hands of the workmen were liable to become

lacerated and cut by the sharp tin, and the liquid con-

tents of the cans entering these cuts and lacerations,

caused the hands of the workmen to become sore and

chapped, so that it was not an unfrequent occurrence

in the old operation that the workmen would be dis-

abled by reason of sore hands and compelled to quit
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work. Besides this, in the hand operation the constant

and delicate manipulation of the fingers caused them to

tire quickly, and the workmen would have to stop to

rest. This was a constant source of annoyance. It is

obvious at a glance that a machine, which would auto-

matically place the caps on these filled cans would be a

very usful thing in the canning industry.

Now, as stated above, prior to the Jensen invention

there was no automatic machine known or in existence

which would successfully place caps on filled cans,

Mr. Jensen was absolutely the first in the art to devise

a machine for performing that operation, and the fact

that the machine in question did and does successfully

perform that operation is beyond all peradventure of a

doubt.

Mr. Bradford, who has had an experience of twenty-

seven years in the business, testified that the Jensen ma-

chine was the first one in the art which successfully

headed filled cans, and that the operation of heading

filled cans had formerly all been done by hand. (Dep.

Bradford, Rec, p. 55.)

F. A. Robbins, who has perhaps had more experi-

ence in building can machinery than any other person

on the Pacific Coast, testified to the same ef]fect, saying:

" Up to that time (three years ago) it really was the
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"only successful can-topping machine in existence;

"that is, for heading filled cans." (Dep. of Robbins,

Rec, p. 62.)

Wm. Munn, superintendent of the complainant's

canneries and a practical can-making machinist, was

equally emphatic. His testimony is particularly valu-

able because he assisted Jensen in getting up the ma-

chine and building and operating the first ones con-

structed. He is probably more familiar with the ma-

chine than any other person, except Jensen himself.

He testified that prior to this invention filled cans had

always been capped by hand; that experts were re-

quired therefor, and it was difficult to get them because

they had to be taken from San Francisco to Alaska;

that one of these experts could cap only about 12 cans

per minute, whereas one Jensen machine could cap 90,

and sometimes as many as 100; furthermore, that by

the hand operation, the caps could not be put on so tight

as by the machine, a fact which is quite evident. He

further testified that it was a very valuable machine

and that "they are used in every cannery in Alaska

" where they can get them." (Dep. of Munn, Rec. 269-

275-)

Defendant Burpee likewise testified to substantially

the same effect. He said he had known of the Jensen
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machine since the litigation with Norton and he knew

of no automatic machine for heading filled cans in

practical use prior to the Jensen header. (Dep. of Bur-

pee, Rec, X. Q., 296, p. 496.)

He likewise testified that several machines had been

invented and patented for capping filled cans since the

date of the Jensen patent and within the last few years.

As a matter of fact, these subsequent machines have

all been invented within the last three years, as is appar-

ent from the testimony of Mr. Robbins, who states that

until within the last three years the Jensen machine was

the only successful one in existence for capping filled

cans. (Dep. of Robbins, Rec. q. 24, p. 62.) Under

these circumstances, we have a case where the patent

sued on is the first of its kind in the art, where it imme-

diately went into general and extensive use, and after

ten years of successful use imitators brought out so-

called improvements thereon, which we contend are in-

fringements thereof.

At the oral argument in the lower court, it was ad-

mitted by counsel for defendants that the Jensen ma-

chine is of a pioneer character, standing at the head of

the art, for capping filled cans, and that prior thereto no

automatic machine for that purpose was known or in

use.
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In this connection we may also refer to the fact that

in the original Norton-Jensen case, reported in Vol. 49

of the Federal Reporter, the learned counsel for de-

fendants herein (Mr. Wheaton) was the attorney for

Mr. Jensen, and he there argued most successfully in

behalf of the merits of the Jensen machine. Refer

ring to his argument in that behalf this court said:

"Appellant contends that Jensen's invention was
" brought about by the necessities of the salmon can-

" ning industry; that his machine is especially adapted
" to putting the final heads on cans filled with fish or

" other substances ; that it is the only machine for head-
*' ing cans that can practically he used for this pur-

pose.

The gentleman was clearly right in the foregoing

statements. The Jensen invention was brought about

by the necessities of the salmon canning industry and

was at the time stated the only machine for heading

filled cans that could practically be used for that pur-

pose. It marked the beginning of the art.

Under these circumstances the court will look with

favor upon this highly useful invention and will give it

a broad and liberal construction as one standing at the

very head of the art, which successfully accomplishes

a useful result never accomplished before.

The law governing such cases is too well known to
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the court to require a lengthy citation of authorities. It

is sufficient to refer to a limited number.

As early as 1857 Mr. Justice' Grier, in the case of

McCormick vs. Talcott, 20 How., 402, speaking for the

supreme court, said:

^'The original inventor of a device or machine will

have a right to treat as infringements all who make
machines operating on the same principles and per-

forming the same functions by analogous means or

equivalent combinations, even though the infringing

machine may be an improvement of the original and

patentable as such."

Later on Mr. Justice Bradley, speaking for the court

in Railway Co. vs. Sayles, 97 U. S., 554, said:

"Where an inventor precedes all others in a partic-

" ular department and invents a new machine never
" used before and procures a patent for the same, he ac-

" quires a monopoly as against all merely formal varia-

" tions thereof."

And finally, in the case of Morley Machine Co. vs.

Lancaster, 129 U. S., 273, Mr. Justice Blatchford,

speaking for the same court, said

:

"Where an invention is one of a primary character
" and the mechanical functions performed by the ma-
" chine are as a whole entirely new, all subsequent ma-
" chines which employ the same means to accomplish
" the same result are infringements, although the sub-
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" sequent machine may contain improvements in the

" separate mechanisms which go to make up the ma-
" chine."

Later on we shall refer to these cases more in de-

tail, but at this stage of the brief it is sufficient merely

to refer to them generally.

Description of the Jensen Machine.

The machine disclosed in the patent is most ingenious

in construction and reflects great credit upon the inven-

tive skill of its designer. At first glance it appears

quite complicated in its mechanism; but when care-

fully analyzed, it will be found to be comparatively

simple, embodying easy and graceful movements and

working with the precision of clock-work. Funda-

mentally it consists of the following elements:

1. An endless can-feeding belt for feeding the cans

to the machine.

2. Arms swinging over the belt to render the deliv-

ery of the cans from the belt to the feeder exact.

3. A stop extending transversely across the belt to

arrest the forward movement of the cans and change

their direction.
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4- A feeder, which by a circular sweeping motion

transfers the cans from the belt to the capping mechan-

ism.

5. A cap-feeding device consisting of an inclined

chute and connecting mechanism for supplying the caps

one by one.

6. A mechanism whereby each can releases its own

cap, consisting of a stop in the path of the caps, a trig-

ger in the path of the cans, and a connecting mechan-

ism between the stop and the trigger, so arranged that

the can pulls the trigger and thereby releases the cap.

7. A capping mechanism, consisting of two oppo-

sitely disposed vertically reciprocating plungers, a con-

ical guide for sizing the upper end of the can-body,

and transversely moving cap-holding slides.

In addition to the above elements, there is a crimp-

ing mechanism for crimping the caps on the cans; but,

as this element is not found in the defendant's machine,

we dismiss it from further consideration.

For greater perspicuity we will take up these ele-

ments seriatim and illustrate them by drawings. In the

cut on the adjoining page, marked ^^Cut I, Jensen's

Can-feeding Mechanism," the endless traveling belt is

designated by the letter A. It is called in the patent a
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" feed belt," and the filled cans are placed upon that

belt by hand in a vertical position with their open ends

upwards. The belt passes around drums or rollers at

each end in the usual manner of such belts. The drum

at the inner end is mounted upon a shaft, having a gear

wheel B on its outer end, which engages with a pinion

on the main driving shaft, thereby imparting motion to

the belt, though any other appropriate mechanism

may be used for that purpose. The devices marked

"jj" are used as spacing devices for the cans. They are

described in the patent as arms projecting above the

belt to control the movement of the cans, and only al-

low them to move forward so as to arrive at the feeder

in the proper time to be received by it and carried for-

ward. These arms are connected together by the chain

"k," or any other flexible connection, and have an inter-

mittent motion back and forth longitudinally of the

belt. They are also similarly connected to the feeder,

not shown in this cut. The letter "E" in the drawing

designates the transverse stop, which, in this instance,

consists of a stationary bar, and which arrests at that

point further forward progress of the can and changes

its direction. By the above described mechanism the

cans are carried one by one to the point on the belt

where their forward motion is arrested by the stop ''E,"
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the arms "jj" reciprocating back and forth longitud-

inally of the belt for that purpose to insure accurate de-

livery of the cans, one by one, and to prevent crowding,

or delivery at the wrong time.

The next element in the machine consists of the feed-

er, which device receives the can at the point where

forward motion is stopped, and transfers it from the

belt to the capping mechanism. The cut on adjoining

page marked "Cut II, Jensen's Feeder," illustrates the

device. This feeder is designated in the drawing by

the letter F. It consists substantially of a transverse

bar with four arms attached thereto at right angles, and

marked in the drawing by the letter H. These arms

are spaced equally so as to provide three pockets or re-

ceptacles into which the can fits. The actuating mech-

anism of this feeder consists of three cranks, lettered

JJJ, to which motion is imparted from the main driv-

ing shaft, producing ''a circular sweeping motion of

the feeder." The can is first delivered between the

first two arms of the feeder, and by them swept off of

the belt by a circular sweeping motion, and left in a

certain position on the table. The feeder then swings

back for another can, leaving the first can stationary

momentarily upon the table, and by the next movement

of the feeder, the first can is grasped between the second

two arms and carried a step further, and placed upon
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the lower plunger beneath the capping mechanism,

where the cap is applied by a mechanism to be here-

after described.

The next drawing, reproduced on the adjoining page

and marked ''Cut III, Jensen's Cap-Feeding Mechan-

ism," shows the further mechanism of the machine, con-

sisting of the apparatus for feeding the caps. The caps

are fed to the machine, one by one, from an inclined

chute, designated by the letter Q. At the bottom of the

chute is mounted a spring arm P, the upper end of

which is curved and extends into or above the cap

chute, and thus normally stops the caps and prevents

them being moved any further down the chute until the

proper time arrives for releasing them. The letter N
designates a trigger-arm, placed directly within the

line of travel of the moving cans, so arranged that each

can will strike against it. This trigger has attached to

it another arm O, projecting upwardly, so as to press

against the spring arm P, as shown by the arrow in the

plan view. When the can presses against the trigger

N, the arm O in turn presses against the spring-arm P,

and thereby moves its curved opposite end from t^e

path of the caps and allows a cap to pass down the chute

towards the capping mechanism. As soon as this cap

passes down, the spring in the spring-arm P causes said
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arm to resume its normal position and thereby prevents

the other caps in the chute from passing down the same.

By the operation of this mechanism, it will be seen that

a cap is released by the operation of the can striking

against the trigger N, so that each can-body releases its

own cap. This particular feature of the machine,

whereby each can is caused to release its own cap from

the chute, is absolutely novel with Mr. Jensen. Prior

to his invention there was no such device, nor anything

resembling it in the remotest way in existence. One

of the claims of the patent covers this invention broad-

ly as a pioneer invention.

After a cap has been thus released from the chute,

a further mechanism is provided which acts positively

to grasp the cap and carry it to the capping mechanism.

This device, however, is not material to the point now

under investigation, and therefore, we have omitted it

from the drawing. Our desire is to illustrate only the

necessary parts which go to make up the claim, and this

we do for purposes of perspicuity.

It remains only to describe the capping mechanism.

This consists of a lower plunger upon which the can

is delivered from the feeder, a conical guide within

which the upper end of the can is forced, two slides

adapted to move towards each other transversely, and
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having their ends shaped in a semi-circle, so that when

they come together they form a complete circular space.

An annular rim, or shoulder, is cut in the face of these

semi-circular slides, so that when they are brought to-

gether a seat is formed upon which the can cap rests.

An upper plunger is located immediately above this

circular space. When the can is placed upon the lower

plunger, this plunger rises upward by appropriate

mechanism and pushes the upper end of the can

through the conical guide, which serves to size or round

up the upper end of the can-body, also to bring the can

in line with the cap and to compress the fish or other

material which may project slightly above the top of

the can, so that it will be properly inclosed and forced

into place when the cap is put on. In this way the

upper end of the can-body is forced upward into the

can-head. Then the upper plunger descends upon the

top of the capped can, while the semi-circular slides

recede and allow the capped can to pass through the

conical guide and descend to its position on the table,

being followed down by the upper plunger. When the

capped can reaches its initial position on the table, it

is grasped between the last two arms of the feeder and

transferred to the crimping mechanism.

For a clearer understanding of the construction of

the capping mechanism, we refer to the drawing on





\^\J J. J. V

Jensen's Capping Mechanism.

r

^"\.

/'^j^'
^

gs|

^^
^?

V-^V/Vv



27

adjoining page, marked ''Cut IV, Jensen's Capping

Mechanism." In that drawing the lower plunger is

marked S, and a can is represented as having

been placed thereon. Immediately above the top

of the can will be seen the conical guide con-

sisting of two parts, marked TT', which is

nothing more than a conical hole in the table.

Immediately above this conical hole are the

transversely moving slides TT. They are so arranged

that, as they move together, they form a circular hole

immediately over the conical guide, with a ledge or rim

cut on the inside of the circle upon which the can cap

rests. This annular rim is of the thickness of the tin

forming the can, and while the cap rests on this rim as

a seat, it is prevented from falling through the conical

hole beneath, thereby enabling the upper end of the

can to be inserted into the cap. This annular rim or

space is the famous old "annular space," which formed

the subject of controversy in the Norton cases.

The upper plunger is designated by the letter U.

After the upper end of the can has entered the cap, the

transversely moving slides are withdrawn, thereby al-

lowing the capped cans to pass downward through the

conical guide, and the upper plunger U, resting on the

top of the capped can, follows it downward and steadies
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it in its downward passage. This upper plunger also

acts as a back-plate, or resisting surface, when the can-

body is forced into the cap.

We have not shown on this drawing the details of

mechanism which operate the plunger, as that is not

material for our purpose. No claim is made to any in-

vention in the form of those operating mechanisms, the

claims calling generally for ''operating mechanisms"

in that regard.

We hive now described the basic elements of the

machine, as called for by the claims. There are other

devices shown in the patent, consisting of auxiliary de-

vices, such as the mechanism for delivering the releas-

ed caps from the bottom of the chute to the capping

mechanism, also certain forms of driving and operat-

ing mechanisms for the plungers, slides, and feeder;

but they are not material to the claims under considera-

tion, and, therefore, we omit detailed description

thereof.

The Claims in Suit.

As already stated, the claims charged to be infringed,

are Nos. i, 3, 5, 9, 10, and 1 1. They read as follows:

I. An endless traveling carrying belt, a stop E, ex-
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tending across it to change the direction of the cans, and

arms swinging over the belt, whereby the delivery of the

cans from the belt to the feeder is rendered exact, sub-

stantially as herein described.

3. In combination with a transverse belt, the feed-

er having the projecting arms between which the cans

are received from the belt and the actuating devices by

which the motions of the feeder are produced, substant-

ially as herein described.

5. The inclined chute into which the caps are plac-

ed and a stop extending across said chute, so as to pre-

vent the caps from moving downward, in combination

with a trigger extending across the path of the cans

moved toward the capping table, said trigger being

connected with the stop, so that as it is moved backward

by the passage of the can, it withdraws the stop to allow

a cap to move down the chute, substantially as herein

described.

9. The vertically moving plunger upon which the

cans are delivered by the feeder, in combination with

the conical guide situated above the cans, and the

transversely moving slides upon which the caps are

received and held, with a mechanism by which the
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slides are withdrawn as the can enters the cap, substan-

tially as herein described.

10. The vertically moving plunger by which the

can is raised to receive the cap, and the guide into

which the upper end of the can enters the transversely-

moving cap-holding slides, in combination with the

second plunger moving vertically above the cap and

following it down by gravitation or otherwise so as to

steady the can in its descent after the cap has been ap-

plied, substantially as herein described.

11. The vertically moving plunger upon which the

can is received, a carrier for placing the can upon the

plunger, and a mechanism by which this plunger is re-

ciprocated vertically in combination with a second

plunger, which rests upon the top of the cap and

steadies it while descending, and a mechanism for rais-

ing the second plunger before the arrival of the next

cap, substantially as herein described.

The next matter of inquiry will be as to the state of

the art, so that we can properly determine the construc-

tion of these claims.
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State of the Art.

That our construction as to the scope of the Jensen

claims is correct is sustained by the showing of the

state of art made by the defendants. Only two prior

patents were offered by them for that purpose, those

of Edmund Jordan, No. 307,197, dated October 28,

1884, for a can-heading machine, and that of George

A. Marsh, No. 265,617, dated October 10, 1882, for a

machine for making cans.

The Jordan machine illustrated between pages 542

and 550 of the Record shows a segmental clamp-chuck,

mounted on a vertical shaft and controlled by a mechan-

ism which gives it two motions, one horizontal and the

other vertical, so that the result of the two motions is

an inclined plane. The chuck is composed of several

segments operated by a spring, which segments, when

brought together, form a circle with a beveled mouth

below and an annular space at the top. Two rotating

tables are ranged, one for the purpose of feeding the

cans and the other the caps. The cans and caps are

placed upon these rotating tables by hand, and the

chuck swings around and grasps a can-cap, then as-

cends and swings over the can-body and places the cap

on.

How this patent can have any relevancy to the issues



32

involved in this case passes our comprehension. We
surmise that the part of the Jordan machine, which

counsel lays stress on, is the segmental clamp-chuck,

and that he will use it for the purpose of contending

that the capping mechanism in the Jensen machine,

consisting of the conical guide and transversely mov-

ing slides, was not novel with Jensen. If so, the point

will be without force, inasmuch as Jensen does not claim

that mechanism by itself as a separate and independent

invention. True, it is one of the elements in some of his

claims, but it is only one of the elements, not the whole

combination. He had a perfect right to make use of

anything which was old in the art, and if he found in

the art a conical guide with transversely moving slides,

he had a perfect right to put them into combination

with other elements and thereby form a new and useful

machine.

This Jordan patent is one of the patents sued upon

in the case of Norton vs. Jensen, 49 Fed. Rep., 859, con-

cerning which this court used this language at page

874 of the report:

"We are of the opinion, however, that for some kinds

" of work the machine contrived by the appellant Jen-

" sen, is an improvement on machines previously con-

" structed, and a very useful invention, and that it is not

" an infringement of any rights of the appellees un-
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der the patent issued to Edmund Jordan, No.

307,197. * * * We hold that the Jordan can-

ending machine patent, 307,197, by reason of

being cumbersome and slow in its operations

is not a practicable machine for putting heads

on tin cans of the size required for use in put-

ting up fruits, vegetables, meats, fish and similar ma-

terials for individual and family use; and therefore

it cannot be infringed by the use of a different ma-

chine which will do such work well at a reasonable

cost. It is true that Mr. Norton has testified that a

Jordan machine, set up in his factory, has been oper-

ated successfully. But this is only the conclusion of an

interested witness. He states no particulars as to the

time during which the successful operation of the ma-

chine continued, nor the number of cans, whether one

or a dozen or more, that were successfully operated

upon; and he does not state whether or not the ex-

pense attending the successful operation was or was

not the cause of discontinuing the same; and besides

this same witness admits that this machine is too slow

in its operation to be profitably employed in heading

cans of the size required in the largest numbers. The
most that he claims for it is that it is a splendid work-

ing machine for putting covers on gallons or other

large cans, a class of work for which, so far as the

evidence discloses the fact, the Jensen machine has

not been used. Mr. Jordan is not the inventor of the

molds or discoverer of the principle of the segmental

clamp described in the specification for his patent.

His invention consists of a new use of these appli-

ances in combination with others to produce certain

results."
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In view of this adjudication regarding the Jordan

patent, it is difficult for us to see how the learned coun-

sel for appellants can hope to convince the court that

the said Jordan patent in any way affects the Jensen

invention. According to that adjudication, the Jordan

machine cannot do the work of the Jensen, but can

only head gallon and other large cans, a class of work

which the Jensen machine was never intended for.

And, furthermore, it is plainly apparent from the

Jordan patent that it was never intended for putting

caps on filled cans. No mention of any such proposed

operation is even vaguely hinted at in the Jordan

specification. On the contrary, it is there shown to be

a device for putting the two ends, top and bottom, on

can-bodies.

The witness Burpee expressed the opinion that the

Jordan machine might be used for putting caps on

filled cans, and he bases this opinion solely on the fact

that the can-bodies are supplied to the chuck in an up-

right position. In this view the witness is, in our

judgment, entirely mistaken. It is plainly apparent

that the Jordan machine cannot be successfully used, as

shown in the patent, for placing caps on filled cans.

Indeed this court held in the Norton-Jensen case that it

could not be used successfully for placing caps on any
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kind of cans, vv^hether filled or unfilled. It may be

true that the vertical position of the can in the Jordan

machine might admit of a cap being placed on the can

when said can is filled, but it must be remembered that

the vertical position of the can is not the only element

In the problem of placing caps on filled cans. It is only

one of such elements, and the mere fact that the cans

are shown in a vertical position in the Jordan patent

does not imply that the machine will successfully oper-

ate on filled cans. To cap filled cans is much more

difficult than to cap unfilled cans, and it would be

necessary to supply other devices than those shown in

the Jordan patent to make it a successful machine for

operating on filled cans. We think it too palpable for

further argument that the Jordan machine was never

intended to operate on filled cans, and that it would

be an utter impossibility for the machine, as described

in the patent, to successfully operate on filled cans. As

a matter of fact it was never used for filled cans.

Regarding the other patent cited by the defendant,

that of Marsh, No. 265,617, dated October 10, 1882,

only a word will be necessary. It is shown between

P^g^s 536-9 of the Record. This device is not an

automatic machine at all. It is a hand implement,

known as a bench-header. It is a small contrivance to
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be placed on a workman's bench and operated by hand

or possibly by a treadle. It has no cap-feeding device,

no can-feeding device. The caps and the cans are to

be delivered by hand. In other words, the workman

picks up and places the can-body in the machine by

hand, then picks up a cap and places that in the ma-

chine by hand, after which he telescopes the tw^o to-

gether by hand power. Clearly such machine has no

relevancy to an automatic can-heading machine. The

only feature in it claimed to resemble the Jensen is a

conical guide for guiding the upper end of the can

into the cap. But Jensen does not lay any claim to

such device alone. It v/as old in the art when he

appeared upon the scene, and if he desired to use it in

his new combination as one of the elements thereof, he

had a right to do so.

The witness Burpee was asked by his counsel whether

this Marsh machine would cap filled cans, and he

answered that it would. But it is apparent that it

would not cap a filled can any better or in any different

way than a workman could cap a filled can by hand,

without the aid of any mechanism. It is not a machine

for capping filled cans. It was not intended for that

purpose, nor is it well adapted for that purpose, and

it is verging dangerously on the ridiculous to cite this

Marsh patent as having any relevancy to this case.
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The state of the art as thus shown by the defendant

Burpee's testimony serves only to magnify the value of

the Jensen invention. It shoves as clearly as possible

that prior to Jensen there was no known machine for

placing caps on filled cans, certainly no automatic ma-

chine, and no machine of any kind whether automatic

or otherwise, that was intended for that purpose. Jen-

sen was the first to produce an automatic machine for

placing caps on filled cans, and that fact stamps his

invention as one of a pioneer character. No one knows

this better than the learned counsel for appellants

Letson & Burpee. He has acted as the attorney for

Mr. Jensen in the litigation heretofore had, and in that

litigation he argued ably and successfully for the Jen-

sen invention. If we should now read to your Honors

from his brief in that litigation, the language there

used in favor of the Jensen machine would perhaps

appear quite as strong as any we have used in this brief.

The admission made by him at the oral argument in

the lower Court as to the pioneer character of that

invention is all that we could desire.

Construction of the Claims.

Having now firmly in mind the state of the art, we

are prepared to construe the Jensen cla'ms charged to

be infringed, and in so doing we take them up seriatim.
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Construction of Claim One.

" An endless travelling carrying-belt, a stop E, ex-

*^ tending across it to change the direction of the cans,

^^ and arms swinging over the belt, whereby the de-

" livery of the cans from the belt to the feeder is rend-

'* ered exact, substantially as herein described."

The function of this claim is the supplying of cans to

the feeder, and the elements going to make up the

combination are (i) the belt, (2) a stop extending

transversely across the belt, (3) arms swinging over

the belt. It will be seen that this combination accomp-

lishes one of the preliminary steps in the general oper-

ation of the machine, to wit., the supplying of the cans

to be headed. It is, therefore, a sub-combination; but

is a most material and substantial part of the general

operation of the machine. It is very frequently the

case that the ultimate result accomplished by a pioneer

machine is made up of several independent and suc-

cessive steps or results performed by independent mech-

anisms, and these are known in patent law as sub-

combinations. This claim, therefore, is one of the

features which go to make up the pioneer machine. In

view of the state of the art the combination is of a

pioneer character. Prior to Jensen there was no ma-

chine known for successfully capping filled cans. Con-



39

sequently, there was no occasion or necessity for a com-

bination of the kind called for by this claim for supply-

ing filled cans to a machine to be capped. Nor have

the appellants made any effort to anticipate this claim,

and it stands, according to the proofs, as a claim for a

pioneer invention.

It cannot be denied that this record shows conclu-

sively that Jensen was the first in the art to automati-

cally cap filled cans. Prior to the date of his invention

these cans had been capped by hand and by hand alone.

He was, beyond all question, the first in the art to use an

automatic machine for capping filled cans, and accord-

ing to all the authorities, he ihust be considered a pio-

neer inventor.

The only part of the claim against which objection

is urged by our adversaries is that portion which spe-

cifies "a stop E." It is contended by them that this Ian-

guage is specific and defines a specific invention. They

freely admit the broad and pioneer character of the in-

vention actually made by Jensen, but insist that the lan-

guage of the claim, as a mere matter of language, is not

sufficiently comprehensive to cover that broad inven-

tion, and consequently, the claim must be limited in

scope to a narrow invention. It is our contention, how-

ever, that this claim is drawn in strict compliance with

the statute, and being so drawn, perforce it covers the
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actual invention made, which we have already shown

was broad and generic. In other words, it is our con-

tention that the device referred to in the claim as "a

stop'' is not limited to that form of stop specified by the

letter E, but includes and covers any and all forms of

stopping devices used in this particular connection in

accomplishing this particular purpose. The stop E is

shown in the patent as a rigid station^^ bar extending

transversely across the belt, which acts to stop the for-

ward motion of the cans by operating as an obstruction

in their pathway, and thereby enabling the cans to

change their direction from a longitudinal travel and be

carried transversely into the capping mechanism. An-

other form of device which performs this function,

whether it be called a "stop," or by any other name,

would be a mechanical equivalent of the stop E, and

consequently, within the scope of the claim.

To put it in another form, the mere fact that this por-

tion of the claim is specific in language does not pre-

vent it from receiving a broad construction in view of

the pioneer character of the invention. Claims for

pioneer inventions, though couched in specific lan-

guage, are entitled to a construction commensurate with

the scope of the actual invention unless there be a mani-

fest intention apparent on the face of the patent to limit
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the claim to its specific form and to dedicate the broad

feature to the public. Indeed, according to the letter

of the statute, all claims, whether for broad or narrow

inventions, should be couched in specific terms. We
are aware that the modern tendency of patent solicitors

is to draft claims in generic language, but this is not

in accordance with the letter of the law. While we do

not go so far as to contend that a claim for a generic

invention couched in generic language is bad, we do as-

sert that a claim for a generic invention couched in spe-

cific language is good.

A careful analysis of the law on this subject will

prove the correctness of our position.

Prior to 1836, it was not necessary for a United States

patent to contain any claim at all. The first patent act

passed by Congress, that of 1790 (First Statutes at

Large, 109), provided that a person who had made an

invention and desired to secure a patent therefor, might

file a petition with the Secretary of State, Secretary of

War, and the Attorney-General, setting forth that he

had made an invention and desired to secure a patent

therefor; whereupon it became lawful for the said offi-

cials, or any two of them, if they deemed the invention

sufficiently useful and important, to cause letters patent

to be made out therefor, reciting the allegations and
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suggestions of the petition, "and describing said inven-

" tion or discovery clearly, truly, and fully, and there-

" upon granting to such petitioner or petitioners, his,

" her, or their heirs, administrators, or assigns, for any

" term not exceeding fourteen years, the sole and ex-

" elusive right and liberty of making, constructing, us-

" ing and vending to others to be used, the said inven-

" tion or discovery."

These letters patent vrere then delivered to the At-

torney-General of the United States, whose duty it was

to examine the same and see if they were in conform-

ity with the act, and they were then presented to the

President, who caused the seal of the United States to

be affixed thereto.

The act further provided that the patentee, at the

time that the patent was granted to him, should deliv-

er to the Secretary of State "a specification in writing,

" containing a description, accompanied with drafts or

"models and explanations of models (if the nature of

" the invention or discovery will admit of a model)

" of the thing or things by him invented or discovered

" and described as aforesaid in the said patent, which

*' specification shall be so particular, and said model so

" exact, as not only to distinguish the invention or dis-

" covery from other things before known and used, but
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" also to enable a workman or other person skilled in

" the art of manufacture whereof it is a branch, or

" wherewith it may be nearest connected, to make, con-

" struct, or use the same, to the end that the public may

" have the full benefit thereof after the expiration of

^' the patent term."

No technical " claim " was required, but merely a

definite description of the invention.

The foregoing act was repealed on February 21,

1793, and a new patent act, known as the patent act of

1793, enacted in its stead. (First Statutes at Large,

318.) This second patent act provided that the petition

should be presented by the inventor to the Secretary of

State, praying that a patent be issued for the inven-

tion, and that the Secretary of State should thereupon

cause letters patent to be made out reciting the allega-

tions and suggestions of the said petition, and "giving

" a short description of the said invention or discovery."

These letters patent were then delivered to the Attor-

ney-General as before, and the letters patent were then

sealed and delivered. The act further provided that

before the inventor could receive his patent, he should

make oath that he verily believed himself to be the

true inventor, and ''shall deliver a written description

" of his invention and the manner of using or process of

" compounding the same, in such full, clear, and exact
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" terms as to distinguish the same from lH other things

" before known, and to enable any person skilled in the

" art or science of which it is a branch or with which

" it is most nearly connected, to make, compound, and

" use the same. And in case of a machine, he shall fully

" explain the principle and the several modes in which

'' he has contemplated the application of the principle

'* or character by which it may be distinguished from

" other inventions ; and he shall accompany the whole

" with drawings and written references, where the na-

" ture of the case admits of drawings, or with specimens

" of the ingredients and of the composition of matter

'^ sufficient in quantity for the purpose of experiment,

'* where the invention is a composition matter, which

*^ description, signed by himself and attested by two

" witnesses, he shall file in the office of the Secretary of

" State;^

Neither did this act make any provision for a techni-

cal "claim," but merely for a written description. In-

termediately between this act and that of 1836, various

and sundry amendments were enacted, but none of them

referred to the subject matter under consideration, and

therefore need not be considered.

In 1836 Congress passed the patent act which is the

foundation of our present patent system and a radical
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departure from anything which had preceded it. By

that act, the Patent Office was established, and the elab-

orate system of business, substantially as at present con-

ducted by that office, was inaugurated. The manner

of securing patents ordained by that act was by the fil-

ing of a petition and specification with the commission-

er of patents, and an examination and allowance by the

Patent Office, and the issuance of a patent therefor.

Among other things, it was provided that before an ap-

plicant could receive a patent "he shall deliver a writ-

" ten description of his invention or discovery, and of

" the manner and process of making, constructing, us-

" ing and compounding the same, in such full, clear,

" and exact terms, avoiding unnecessary prolixity, as to

" enable any person skilled in the art or science to which

" it pertains, or with which it is most nearly connected,

'' to make, construct, compound, and use the same; and

" in case of a machine he shall fully explain the princi-

" pie and the several modes in which he has contem-

" plated the application of that principle or character,

'' by which it may be distinguished from other inven-

"tions; and shall particularly specify and point out

^^ the part, improvement, or combinations which he

*' claims as his own invention or discovery/^

The last clause, put in italics by us, was a new fea-
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ture, and is the provision requiring the applicant to

make a technical ''claim." Ever since then, all patents

are required to have a claim.

The act of 1836, after being amended from time to

time, finally culminated in the consolidated patent act

of 1870, and this was substantially embodied in the re-

vised statutes, which constitute the present law of the

land. By section 4888 of said revised statute it is pro-

vided as follows:

"Before any inventor or discoverer shall receive a

" patent for his invention or discovery, he shall make
*' application therefor in writing to the commissioner
" of patents, and shall file in the Patent office a writ-

'' ten description of the same and of the manner and
'' process of making, constructing, compounding, and
" using it, in such full, clear, concise and exact terms
" as to enable any person skilled in the art or science

" to which it pertains, or with which it is most nearly
'' connected, to make, construct, compound, and use
'' the same ; and in the case of a machine he shall explain

" the principle thereof and the best mode in which he
'' has contemplated applying that principle, so as to dis-

*' tinguish it from other inventions; and he shall partic-

" ularly point out and distinctly claim the part, im-
*' provment or combination which he claims as his in-

'* vention or discovery/'

The last clause, put in italics, is the same as the corre-

sponding clause of the act of 1836, and is the one which
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provides for a ''claim;' Note carefully the language

thereof—he shall particularly point out and distinctly

claim the part, improvement or combination which he

claims as his invention or discovery. This language is

not meaningless. It conveys a definite and exact

thought. After the patentee has, in his specification,

fully described his invention, he must then particularly

and distinctly claim that part of it for which he desires

protection. An invention (we are now referring to

machines) must be embodied in concrete form. The

drawings must show it in such form, and the specifica-

tion must so describe it. It must likewise be shown

and described only in one form, w^hich, according to

the act, must be "the best mode in w^hich he has con-

" templated applying that principle." After this is

done, the law requires nothing more than that the ap-

plicant shall particularly and distinctly point out the

part or parts of that described machine which he claims

as his invention. If it be a particular lever, cam, screw,

or clutch, he must particularly and distinctly claim

such lever, cam, screw, or clutch, and in so doing he

must call it by its appropriate and specific name. When
he does that, he has "claimed" his invention strictly ac-

cording to the statute. The law does not assume that

he is a rhetorician, or skilled in dialectics, nor require
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that^he shall adopt broad and generic language in or-

der to get full protection. It merely requires that he

shall claim the thing which he has invented, and in so

claiming may call it and designate it by its own par-

ticular name. This is true, whether the invention be

broad or narrow, pioneer or improvement, because the

statute has made no distinction in claiming different

kinds of invention. They must all be claimed in one

and the same manner.

We are certain, therefore, that according to the

statute it is sufficient for a patentee to claim his inven-

tion in the specific forms shown by the drawings and

specification, whether that invention be a broad or nar-

row one, and that there is no provision of the law for

framing the so-called ''generic" claims of modern days.

When it comes to the matter of construing these

claims, then a different question arises. The mere fact

that the claim is drawn to the specific form shown does

not necessitate a narrow construction, because that is

the form of claim, and the only form, provided for by

the statute, and whether or not the claim shall be limit-

ed to that specific form, or extended to cover other

forms, depends solely and entirely upon the scope of the

actual invention made. If the invention be a narrow

one, then the claim will be limited to the specific form
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shown and claimed; if it be a broad, pioneer invention,

then the claim will not be so limited, although couched

in specific language, but will be extended to other forms

in which the invention may be embodied. In every

case, therefore, we must go to the state of the art and as-

certain what is the actual scope of the invention. That

is the pivot on which every other question turns in a

patent case. As stated above, we do not go so far as to

contend that the modern generic claims are absolutely

void, because that is not necessary to the argument, but

what we do claim is that the statute authorizes—in fact,

commands—that all claims must be drawn in specific

terms, and, consequently, a claim for a pioneer inven-

tion, drawn in specific terms, will and must receive just

as broad a construction as though framed in the broad-

est and most generic terms.

While this particular question has never been raised

in the manner in which it is now put, so far as we are

aware, still there is abundant authority to be found in

the books for our contention.

Winans vs. Denmead, 15 How., 330, is an apt illus-

tration of the point under discussion. The case is so

familiar to all that it would be a waste of time to refer

to it in detail. The claim of the patent read as follows:

*' Making the body of a car for the transportation of
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" coal, etc., in the form of a frustum of a cone, substan-

" tially as herein described, whereby the force exerted

" by the weight below presses equally in all directions

" and does not tend to change the form thereof, so that

^' every part resists its equal proportions, and by which
" also the lower part is so reduced as to pass down with-
'* in the direct frame and beneath the axle to lower the

" center of gravity of the load without diminishing the

" capacity of the car, as described."

Eliminating the descriptive part, it will be seen that

the claim is, in substance, for a coal-car made in the

form of a frustum of a cone. The language is severely

specific, and was drawn to the exact form shown in the

specification and drawings. The illustration was a

coal-car made in the form of a frustum of a cone. The

description of the invention was the same. The claim

was likewise the same, thus placing the patentee direct-

ly within the statute, which orders him to particularly

and distinctly point out the part of the device which he

claims as his invention. There could not be conceived

a clearer case for the illustration of our position.

The question for the court to determine was the prop-

er construction of this claim. Should it be limited to

the form of a frustum of a cone, or could it lawfully be

extended to cover other forms, for instance, the frus-

tum of a pyramid? The court held that the solution

of the question depended upon the scope of the actual
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invention. If the invention was generic, the claim

would receive a generic construction. If specific, then

it would receive a specific construction and be limited

to the conical form. The court held that the invention

was generic, gave it a broad construction, and ad-

judged that the defendant's car, which was made in

the form of the frustum of a pyramid, was an infringe-

ment. In delivering the decision of the court, Mr. Jus-

tice Curtis used the following language, which has be-

come classic in the history of patent cases:

" It is generally true, when a patentee describes a

" machine and then claims it as described^ that he is

" understood to intend to claim, and does by law ac-

" tually cover, not only the precise form he has de-

" scribed, but all other forms which embody his in-

" vention, it being a familiar rule that to copy the prin-

" ciple or mode of operation described is an infringe-

" ment, although such copy should be totally unlike the

" original in form or proportion. * * * Patentees

" sometimes add to their claims an express declara-

" tion to the effect that the claim extends to the thing

" patented however its form or proportions may be va-

^' ried. But this is unnecessary. The law so interprets

" the claim without the addition of these words. The
" exclusive right to the thing patented is not secured if

" the public are at liberty to make substantial copies of

" it, varying its form or proportions. And, therefore,

" the patentee, having described his invention, and
" shown its principles, and claimed it in that form
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" which most perfectly embodies it, is, in contemplation

" of law, deemed to claim every form, in which his in-

" vention may be copied, unless he manifests an inten-

" tion to disclaim some of those forms."

In other words, this court construed the claim as if

it had read: '' Making the body of a car for the trans-

" portation of coal, etc., in a downwardly tapering

" form,' etc., etc.

This case was afterwards followed and approved in:

Western Elec. Co. vs. La Rue, 139 U. S., 606.

Hoyt vs. Home, 145 U. S., 309.

Eddy vs. Dennis, 95 Id., 569.

Frost vs. Silverman, 62 Fed. R., 465.

Hoe vs. Scott, 65 Id., 609.

McCormick vs. Altman^ 69 Id., 394.

Heap vs. Greene, 91 Id., 794.

Norton vs. Jensen, 49 Id., 866.

Long vs. Pape, 75 Id., 838.

Independent E. L. Co. vs. Jeffrey, 76 Id., 991.

Metalic Ex. Co. vs. Brown, 104 Id., 353.

Reece vs. Globe Mch. Co., 61 Id., 958.

Devlin vs. Paynter, 64 Id., 398,

and many others.

It will thus be seen that the case of JJ^inans vs. Den-

mead has, for the last half century, been consistently
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followed by the federal courts, both appellate and nisi

prius, and never once doubted. It is to-day the law of

the land, and under its authority Jensen w^as fully justi-

fied in framing his claim i in the form in which it

appears in his patent.

One of the most eminent judges who ever decided

patent cases was the late Mr. Justice Bradley. He is

often referred to as a '^ strict constructionist" in the in-

terpretation of patent claims; yet no one could be more

liberal than he, where he was satisfied that the patentee

had made a meritorious invention but had been unfor-

tunate in the choice of terms in his claims, and that the

defendant was relying upon a mere verbal distinction

to save himself from the penalty of infringement. A
notable instance of this is seen in the case of Ives vs.

Hamilton, 92 U. S., 426. The invention related to a

method for hanging a saw in a saw-mill, and was one

of great value. The claim was couched in the follow-

ing awkward phraseology:

'* Giving to the saw in its downward movement a

" rocking or rolling motion by means of the combina-
" tion of the cross-head working in curved guides at

" the upper end of the saw, the low^er end of which is

" attached to a cross-head working in straight guides
" and pivoted to the pitman below the saw, with the

" crank-pin substantially as described."
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This claim described the cross-head as working in

curved guides, at the upper end of the saw, and the

lower end of the saw attached to a cross-head working

in straight guides and pivoted to the pitman below the

saw. The defendant was able to evade the letter of the

claim by discarding the curved guides for the upper

cross-head and using instead thereof angular guides,

and by pivoting the lower end of the saw to the pitman

below, instead of above, the cross-head. In the court

below the case was tried by a jury, resulting in a ver-

dict for the plaintiff, and on motion for new trial (6

Fish., 244) Judge Longyear sustained the verdict and

rendered a most able opinion in support of the patent.

These views were concurred in by Mr. Justice Bradley,

who affirmed the judgment and gave a sufficiently

broad construction to the patent to include the defend-

ant's machine. The claim had been drawn to the pre-

cise mechanism shown in the patent. The patentee had

particularly pointed out and distinctly claimed the part

of the machine which was his invention, as required by

law, and it being a broad invention, the claim was

held broad enough to cover the variations from that

form which accomplished the same result. Had the

claim been worded in generic terms, the defendant

doubtless would not have contested the point; but, as it
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was worded in specific terms, he urged that it must be

limited to the specific form. But the court held other-

wise. This case is a direct authority for our proposi-

tion, that, where the invention is a broad one, it is

sufficient to claim it in the form shown in the patent,

and the claim will be construed to cover and include

all other forms which accomplish the same result in sub-

stantially the same manner.

The case of dough vs. Barker, io6 U. S., i66, is an-

other instance in point. The invention was an improve-

ment in gas-burners, and the second claim of the pat-

ent read thus:

'^ In combination with the bat-wing burner, perfor-
*^ ated at the base and surrounding tube, the tubular
'' valve for regulating the supply of external gas to the
^' burner, substantially as described."

This claim was drawn to the precise structure shown,

particularly and distinctly, as the statute requires. It

appeared that in no prior structure had a valve arrange-

ment been applied to regulate the flow of gas in such

a combination, and, consequently, the claim was en-

titled to a broad and liberal interpretation. The de-

fendant had varied the form of construction, but the

court held that the claim must be given a sufficiently

broad construction to include the defendant's burner.
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The decision, rendered by Mr. Justice Blatchford, used

the following language

:

''Although in the Clough structure the burner and
^' surrounding tube revolve together in adjusting their

" position in reference to that of the tubular valve, so

' as to let in or turn off the supply of gas through the

" perforations, and although in the Clough structure

" the flame revolves by the revolution of the burner,

" and although in the defendant's burners the revolu-
'' tion of the surrounding tube regulated the supply of

" gas through such perforations, and neither the burn-
" er nor the flame revolved, the defendant's valve ar-

" rangement must be held to have been an equivalent

" for that of Clough to the full extent to which that of

" Clough goes, involving, perhaps, improvements, but
*' still tributary or subject to the patent of Clough. It

" is true that that patent describes the tubular valve as

" being inside of the burner tube. But Clough w^as the

" first person who applied a valve regulation of any
" kind to the combination to which he applied it, and
" the first person who made such combination, and he

" is entitled, under decisions heretofore made by this

" court, to hold as infringements all valve regulations,

" applied to such a combination, which perform the

*' same office in substantially the same way as, and were
" known equivalents for, his form of valve regulation."

Another apt case is that of JVestem Electric Co. vs.

La Rue, 139 U. S., 601, where the opinion was ren-

dered by Mr. Justice Brown. The invention was stated
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in the specification to relate to ^'telegraph keys,'' and

the claim involved read as follows

:

'^The combination in a telegraph key of a lever, ful-

" crumed upon the torsional spring, with the adjusting

" screws 'HH' for regulating the amplitude of the lev-

" er movement and the retractile resistance of the tor-

" sional spring, substantially as described."

It will be observed that the claim distinctly refers to

a "telegraph key," which is an instrument used for send-

ing messages, not for receiving them. The defendant

had used the same combination in a "telegraph sound-

er," which is an instrument used for receiving the mes-

sage at the opposite end of the line. The question was

whether this claim should be limited by the exact lan-

guage used, or whether it should be given a construc-

tion broad enough to include other instruments than a

telegraph key. This court held that, inasmuch as the

the patentee was the first in the art to apply the princi-

ple of a torsional spring to telegraph instruments of any

kind, his claim should be given such construction as

would include the use of the spring in all such instru-

ments, whether they be keys for the transmission of

messages or sounders for the receipt of messages. The

patentee had particularly and distinctly claimed his in-

vention in the form shown in his patent, but as it was

of a pioneer character, the claim in that form was held
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to be sufficient to cover other forms. In deciding the

case, Mr. Justice Brown used the following pertinent

language, at page 606:

" Against this analogous use of his combination, the

" patentee is as much entitled to protection as if the
'' word 'sounder' had been expressly inserted in his

'' claim. Since the case of Winans vs. Denmead^ 15
" How., 330, it has been the settled doctrine of this

'' court, as expressed in the opinion of Mr. Justice Cur-
'^

tis, p. 343, that the patentee, having described his in-

'^ vention and shown its principle and claimed it in that

" form which most perfectly embodies it, is in contem-
'' plation of law, deemed to claim every form in which
" his invention may be copied, unless he manifests an
" intention to disclaim some of these forms."

The next case in point, also decided by Mr. Justice

Brown, is Hoyt vs. Home, 145 U. S., 302. The inven-

tion related to a rag-engine for making paper, and the

claim read as follows:

" The improvement in beating rags to pulp in a rag-

** engine, having a beater-roll and bed-plate knives, con-

** sisting in circulating the fibrous material and liquids

'* in vertical planes, drawing the same between the

'' knives at the bottom of the vat, carrying it around
" and over the roll, and delivering it into the upper sec-

'* tion of the vat, substantially as described."

The circulation of fibrous material and liquid in ver-

tical planes resulted from passing that material alter-
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nately under and over a horizontal partition; whereas

in the prior art that material had been circulated hori-

zontally around a vertical partition. The defendant's

apparatus was provided with a horizontal partition at

one end and a vertical partition at the other, and there-

fore, the pulp in it did not circulate in vertical planes,

as called for by the plaintiffs patent. In rendering the

decision, Mr. Justice Brown said (p. 308) :

" It is insisted by the defendant, in this connection,

" that there is no infringement of the first claim of the

" Hoyt patent, since the pulp is not circulated in verti-

'^ cal planes, nor is it delivered by the beater-roll into

*' the upper section of the vat as specified in that claim.

" Literally, it is not. A technical reading of the speci-

" fication undoubtedly requires that the mid-feather

"should run horizontally instead of vertically; but

" the object of this was that the pulp should be received

" and delivered by the beater-roll along its entire

" length, viz : across the entire width of the tub, and
'' this is accomplished in the same way in both devices.

" * * * The substitution of a vertical for a horizon-

" tal mid-feather at the inoperative end of the tub is

" merely the use of an old and well-known mechanical
" equivalent, and obviously intended to evade the word-
" ing of the claim of the Hoyt patent. {Winans vs.

'' Denmead, 15 How., 330.) Indeed, the ingenuity dis-

" played in this evasion is only equalled by the ingenu-
" ity with which it is concealed in the specification of

" the defendant's patent.''
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In the case of Sessions vs. Romadka, 145 U. S., 29,

where the opinion was rendered by Mr. Justice Brown,

the invention related to a trunk-fastener, and the claim

was couched in the following narrow specific terms:

" The spring catches, I, constructed and applied to

" the front of the body, as described, in combination
" with the tongues or hasps J on the top, when arranged

" to operate as set forth."

It would scarcely be possible to conceive of language

more narrow in scope than that of this claim. It even

goes to the extent of designating the elements by specific

letters. It also does another, and a most unusual thing,

that is, in the body of the claim, after specifying one

of the elements by letter, it adds the words *'as de-

scribed"; and at the end of the claim it adds the fol-

lowing unusual form of limitation, viz: "When ar-

" ranged to operate as set forth."

If there ever was a case on record where the language

of the claim was specific, this is the case. The patentee

had, with the most servile fidelity, adhered to section

4888 of the revised statute in particularly and distinctly

pointing out the part of the machine which he claimed.

The defendant, of course, had used a diflPerent form of

construction, and thereby had avoided the language

of the claim. But it appeared from the evidence that
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the invention was pioneer in character, and this court,

without any hesitation whatever, held that it was en-

titled to a broad construction, and was not limited to the

specific devices called for by the language of the claim.

Said Mr. Justice Brown, in rendering the decision of

the court:

"In view of the fact that Taylor was a pioneer in the

" art of making a metallic trunk fastener, and invented
" a principle which has gone into almost universal use

" in this country, we think he is entitled to a liberal

" construction of his claim, and that the Romadka de-
" vice, containing as it does all the elements of the com-
" bination, should be held to be an infringement,
" though there are superficial dissimilarities in their
" construction."

Compare this case with Sutter vs. Robinson, 119 U.

S., 531; Keystone Bridge Co. vs. Phoenix Iron Co.,

95 U. S., 274, and Hendy vs. Iron Works, 127 U. S.,

370, where the elements of the claims were referred to

by reference letters and the claims construed narrowly

and limited to the specific form shown, not because the

language was narrow, but because the invention was

narrow.

It is shown by the evidence that the principle em-

bodied in the machine of each of said cases was old and

that the invention was a narrow one. Consequently,

this court limited the claim in each case to the pre-
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cise construction shown, and held that an apparatus of

a different construction, though embodying the same

principle, was no infringement.

The point we are discussing is very clearly illustrat-

ed by the decision of this court in the case of Deering

vs. Winona Harvester Works, 155 U. S., 286, involving

the patent of one Olin relating to a harvester.

The claim was drawn to the specific construction

shown, as the statute requires, and the question at issue

was what construction should be placed upon the claim.

It appearing that the invention itself was a narrow one

and not of a pioneer character, a narrow construction

was placed on the same, which was limited to the spe-

cific mechanism shown. In rendering the decision of

the court Mr. Justice Brown, said:

" If Olin had been the first to devise the contrivance

of this description for adjusting the flow of grain

upon the main elevator, it is possible that under the

cases of Ives vs. Harnilton, 92 U. S., 426, and Hoyt
vs. Home, 144 U. S., 302, a construction broad

enough to include defendant's device might have been

sustained. But in view not only of the prior devices,

but of the fact that his invention was of doubtful util-

ity and never went into practical use, the construc-

tion claimed would operate rather to the discourage-

ment than the promotion of inventive talent.''
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In other words, the mere wording of a claim is not

of any great moment in determining its construction;

but the scope of the invention itself is the important fea-

ture. If the invention is a broad one, the court will

give the claim a broad construction, notwithstanding the

fact that the claim is framed in specific language; but

if the invention is a narrow one, then the court will

place upon the claim a narrow construction and limit it

to its exact language.

As bearing on the point we may refer also to the case

of Westinghouse vs. Boyden Power Brake Co., 170 U.

S., 568, where it is said

:

" We have repeatedly held that a charge of infringe-
'' ment is sometimes made out though the letter of the
*' claim be avoided. {Machine Co. vs. Murphy, 97 U.
" S., 120; Ives vs. Hamilton, 92 U. S., 426; Morey vs.

^^ Lockwoodf 8 Wall., 230; Elizabeth vs. Pavement
*' Co., 97 U. S., 126; Sessions vs. Romadka, 145 U. S.,

" 29; Hoyt vs. Home, 145 U. S., 302."

A most instructive case, from a nisi prius court, how-

ever, is that of Murphy vs. Eastman, 5 Fish., 306, decid-

ed by Judge Shepley a great many years ago. The in-

vention related to a brush-head, and was described in a

specific geometric form and claimed in that form. The

defendant had used a different geometric form and

thereby evaded the strict wording of the claim; but
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the invention being one of a pioneer character, infringe-

ment was found. In deciding the case Judge Shepley

used the following language:

" The patentee does not, as is sometimes done, claim
" in terms the thing patented, however its form and pro-
*' portions may be varied; but the law so interprets the
^' claim without the addition of these words. In con-

" templation of law after he has fully described and
" claimed it in a form which perfectly embodies it, un-
'* less he disclaims other forms, he is deemed to claim
" every form in which his invention may be copied."

Another case of like import is that of Metallic Ex-

traction Co. vs. Brown, 104 Fed. Rep., 346, which was

decided by the circuit court of appeals for the eight cir-

cuit. The invention related to an ore-roasting furnace,

and the claim read as follows:

" In an ore-roasting furnace having means for stir-

" ring and advancing the ore, a supplemental chamber
** at the side of the main roasting chamber and cut off

" from said main chamber by a wall or partition, and
" carriers in said supplemental chambers connected
" with the stirrers, but removed from the direct action

'* of the heat, fumes and dust, substantially as herein
'' described."

It will be observed that the language of this claim

required that the supplemental chamber should be lo-

cated at the side of the main roasting chamber. It was
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SO shown in the drawings and described in the specifica-

tion without any statement or intimation that it could

be located at any other place. The defendant had lo-

cated his supplemental chamber under the main cham-

ber instead of at the side, and the question was whether

the claim must be limited by the language used to a sup-

plemental chamber, placed at the side of the main

chamber, or w^hether it could be construed to cover a

chamber placed underneath, instead of at the side of the

main chamber. The court found that the invention was

of a pioneer character, and, consequently, held that the

claim was not limited to a supplemental chamber placed

at the side of the main chamber, but was sufficient to

cover one placed underneath. The judgment went

for the patentee. If the court had found that the in-

vention was not of a pioneer character, then the claim

would have been limited to the language used and no

infringement would have been adjudged.

Another instructive case is that of McCormick Har-

vesting Machine Co. vs. Aultman, 69 Fed. Rep., 371,

decided by the circuit court of appeals for the sixth cir-

cuit, wherein the opinion was rendered by Judge Taft.

The invention was for a grain binder, and the claims

were most narrow and specific in terms, reading as fol-

lows :
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" 3- The reciprocating segments C4, having the
'' feed teeth C6, in combination with the guides D, as

" and for the purpose specified.

*' 10. The flexible strap g, arranged in receptacles
'' G, to operate the trip lever H, in the manner substan-
'* tially as and for the purposes described.

^'11. The combination of the binding strap and
" cord g, with the bundle receptacle G, and tooth-feed-
'' ing segments C4, substantially as and for the purpose
" described.''

It was found by the court that these claims covered

inventions of a pioneer character, and, consequently,

they were given a broad construction, notwithstanding

their specific language.

In deciding the case Judge Taft used the following

language:

" It is further pressed upon the court that the mere
'^ fact that the claims of the Gorham patent are ex-

" pressed by reference to the lettered parts of the ma-
" chine, as shown in the drawings, must lead to a literal

" and formal construction of the claims, and limit their

'' scope exactly to the form of the device used and sug-

"' gested by Gorham. * * * Whether he specific-

" ally claims in his patent the benefit of equivalents or

'' not, the law allows them to him according to the

" nature of his patent. If it is a mere improvement on
*' a successful machine, a mere tributary invention, or

*' a device the novelty of which is confined by the past

" art to the particular form shown, the range of equiva-
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" lents is narrowly restricted. If it is a pioneer patent
" with a new result, the range is very wide, and is not
" restricted by the failure of the patentee to describe and
" claim combinations of equivalents. Nothing will re-

" strict a pioneer patentee's rights in this regard save

" the use of language in his specifications and claims
" which permit no other reasonable construction than
" one attributing to the patentee a positive intention to

^' limit the scope of his invention in some particular to

" the exact form of the device he showed, and a conse-

" quent willingness to abandon to the public any other
" form, should it be adopted and prove useful."

The syllabus of the case on this point is as follows

:

" The mere use of reference letters in the claims of

" a combination patent does not of itself, where the in-

" vention is really of a primary and pioneer character,

" limit the scope of the claims to the exact form shown.
" On the contrary, nothing will restrict a pioneer pat-

" entee's rights, save the use of language in his specifica-

^ tions and claims which permits of no other reasonable
** construction than that he positively intended to limit

" the scope of his invention to the particular form
*^ shown, thus indicating a willingness to abandon to

" the public any other form."

The question was again examined by that court in the

case of National Hollow Brake Beam Co, vs Inter-

changeable Brake Beam Co., io6 Fed. Rep., 714, where

the claim under discussion read as follows:
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^' The combination in a brake beam of a hollow beam,
" a strut end plugs or caps 8, and a truss rod J, which
" extends through the caps 8, and is provided with nuts,

substantially as and for the purposes specified."

In the opinion rendered by Judge Sanborn it is there

said:

" Finally it is said that the patent is limited to the

precise geometrical form of end caps shown in the

specification and drawings, by the fact that the figure

^8' appears after the words 'end caps' in the claim.

There are cases wherein the form of a device is the

principle of the invention. There are other cases

wherein the state of the prior art and the specific terms

of the specification and drawings leave no doubt of the

intention of the applicant to restrict his claim to the

specific form of the device or element he points out.

In such cases claims of patents are sometimes limited

to the specific forms of the devices pointed out by

letters or numbers in the claims or specifications.

{Weir vs. Morden, 125 U. S., 98, 107; Railroad Co.

vs. Kearney, 158 U. S., 461, 469; Crawford vs. Hey-
singer, 123 U. S., 589; McCormick Harvesting

Mach. Co. vs. Aultman, Miller & Co. (C. C), 58

Fed., 773 ; Newton vs. Manufacturing Co., 1 19 U. S.,

373; Bragg vs. Fitch, 121 U. S., 478; Dry f00s vs.

Wiese, 124 U. S., 32; Hendy vs. Iron IVorhs^ 127 U.

S., 370, 375.) But this is not a case of that character.

The form of the caps and the specific mechanical de-

vices by which they should be locked with the brake-

head and brake beam were immaterial to the principle

of this invention. Caps of many forms, many obvious
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** mechanical devices for fastening them to the compres-
'' sion member, the brake-heads and the brake beams,
*' and preventing these elements from rotating upon
'' each other, would perform the same function in the

'' combination of the patentee as those which he pointed

" out. The specification, the drawing, and the claim
** show that the patentee was not ignorant of this fact,

*' nor of the law by which this patent must be interpre-

" ted. He never claimed the form of his caps as a part

" of his invention. He never described in his specifi-

^' cation or drawing as an essential part of his inven-

" tion or of the caps themselves, those peculiarities in

" the caps by the omission of which the appellee seeks

" to escape infringement.

" The description is a specification or drawing of de-

" tails which are not, and are not claimed as essential

'' elements of a comxbination, is the mere pointing out
*^ of the better method of using the invention. {City

''of Boston vs. Allen, 91 Fed., 248, 249, 33 C. C. A.,

"
485, 486.) A reference in a claim to a letter or figure

" used in the drawing and in the specification to de-

" scribe a device or an element of a combination does
*' not limit the claim to the specific form of that element
" there shown, unless that particular form was essential

" to, or embodied the principle of, the improvement
" claimed. {Sprinkler Co. vs. Koehler, 82 Fed., 428,

"431, 27 C. C. A., 200, 203, 54 U. S. App., 267, 272;
** McCormick Harvesting Machine Co. vs. Aultman^

''Miller & Co., 69 Fed., 371, 393, 16 C. C. A., 256, 281,

"37 U. S. App., 299, 343; Muller vs. Tool Co., 77
" Fed., 621, 23 C. C. A., 357, 47 U. S. App., 189; Dele-
" mater vs. Heath, 58 Fed., 414, 424, 7 C. C. A., 279,
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" 284, 20 U. S. App., 14, 30; Reed vs. Chase (C. C),
"25 Fed., 94, 100; ^fl/^. P^^ (3d ed.), Sec. 117a.)
^' That interpretation which sustains and vitalizes the

" grant should be preferred to that which strikes down
" and paralyzes it. {Reece Button Hole Mach. Co. vs.

" Globe Button Hole Mach. Co., 61 Fed., 958, 962, 10

" C. C. A., 194, 198, 21 U. S. App., 244, 363; Consoli-
** dated Fastener Co. vs. Columbian Fastener Co. (C.

" C)., 79 Fed., 795, 798; American Street-Car Adver-
'' tising Co. vs. Newton St. Ry. Co. (C. C), 82 Fed.,

"732, 736; McSherry Mfg. Co. vs. Dowaigiac Mfg.
" Co., 41 C. C. A., 627, loi Fed., 716, 722.) One who
*' appropriates a new and valuable patented combina-
" tion cannot escape infringement by uniting or operat-

" ing its elements by means of common mechanical de-

^^ vices which differ from those which are pointed out

" for that purpose, but which are not claimed in the

" patent. {Deering vs. Harvester Works, 155 U. S.,

" 286, 302; City of Boston vs. Allen^ 91 Fed., 248, 249,
^*
33 C. C. A., 485, 486; Schroeder vs. Brammer (C.

"C.),98 Fed., 880.)"

And the syllabus of the case on this point is as fol-

lows :

"A reference in a claim of a patent to a letter or fig-

" ure used in the drawing and in the specification to

" describe a device or an element of a combination does

" not limit the claim to the specific form of that device

" or element there shown, unless the particular form
" was essential to, or embodied the principle of, the im-

** provement claimed."
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Other cases deciding this point are:

Sprinkler Co. vs. Koehler, 82 Fed. R., 428.

Muller vs. Tool Co., 77 Id., 621

Delemater vs. Heathy 58 Id., 414.

Reed vs. Chase^ 25 Id., 94.

In view of the rule of law announced in the cases

cited, it follows that the stop called for by Jensen's claim

I is not necessarily limited to ''the stop E"—that is to

say, to a stop consisting of a stationary bar, but in-

cludes and covers any and all forms of stop which per-

form the same function in the same manner.

The Jensen claim i must be construed as though it

read as follows:

" An endless traveling carrying-belt, a device extend-
" ing across it to change the direction of the cans, and
" arms swinging over the belt, wherely the delivery of

" the cans from the belt to the feeder is rendered exact,

" substantially as herein described."

Such is the real scope of the invention covered by

the claim, and if it had been so worded, even the tech-

nical counsel for our adversaries could have urged

nothing against it.

That this claim is entitled to be construed as though

the word "device" were substituted for the words "a

"stop E" is settled by the cases cited above, and we con-
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tend that the claim must be construed to cover a com-

bination of the belt and swinging arms with any and all

forms of devices which operate to stop the forward, or

longitudinal, movement of the cans and to change their

direction of movement so that they can be conveyed

to the capping mechanism.

The learned judge of the lower court construed this

claim as calling for ''a rigidly fixed stop bar." In

other words, he held that the element specified in the

claim as ''a stop E," is limited to the precise form of

stop device shown in the Jensen patent, thereby making

the claim cover a narrow^ instead of a broad, invention,

a specific, instead of a generic one. In the opinion ren-

dered he did not elaborate the point nor give the reasons

which formed the basis for this conclusion; but merely

stated in a general way that one of the elements of the

claim was "a rigidly fixed stop bar."

In this conclusion we respectfully submit that there

is error. In construing the claim the initial inquiry

should be to ascertain the scope of the actual invention

made, and that fact is determined by the state of the

art. If the actual invention is a generic one, the claim

will receive a broad construction ; if only a specific one,

then it will receive a narrow construction. The mere

fact that this disputed element is designated by a letter
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does not necessarily compel a narrow construction. The

authorities which we have cited on this point are too

conclusive to admit of question, and the statute pre-

scribing the form of claim is too definite to be disputed.

That statute requires that the patentee ''shall particu-

'' larly point out and distinctly claim the part, improve-

'' ment, or combination on which he claims as his in-

" vention or discovery." Jensen followed this statute

and did particularly point out and distinctly claim the

part of the machine which was his invention, so far as

this particular claim is concerned. Having done all

that the law requires in this regard and claimed the in-

vention in the form show^n, he is entitled to a broad con-

struction of this claim and is not limited to the specific

form shown, provided his invention be of a generic

character.

The supreme court said in Winans vs. Denmead,

heretofore referred to :

"It is generally true, when a patentee describes a ma-
" chine and then claims it as described, that he is un-
'' derstood to intend to claim and does by law actually
" cover not only the precise form he has described, but
^^ all other forms which embody his invention/^

In that case the patentee had described his invention

as being "in the form of the frustum of a cone," and he

had claimed it in that specific language.
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Yet the supreme court held that the claim must be

considered as covering not only that precise form, but

any and all other forms embodying the same idea, and

accordingly held that the claim was infringed by a de-

vice made in the form of the frustum of a pyramid.

And in Murphy vs. Eastman, heretofore cited, Judge

Shepley says

:

" The patentee does not claim in terms the thing pat-

ented however its form and portion may be varied,

but the law so interprets the claim without the addi-

tion of these words. In contemplation of law, after

he has fully described and claimed it in a form which

perfectly embodies it, unless he disclaims other forms,

he is deemed to claim every form in which his inven-

tion may be copied."

And we again beg leave to remind the court that the

statute Sec. 4888 of the revised statutes, not only pro-

vides that the patentee shall particularly point out and

distinctly claim the thing invented, but it further pro-

vides that he must show his invention in one form only,

which must be the form he considers to be the best. In

other words, he is not allowed to show and describe a

multiplicity of forms in which his invention may be

embodied, but only one form, and after he has done that

and claimed it in that form, the law considers his patent
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as covering other forms, if the invention be of a pio-

neer character.

We respectfully submit that Jensen's claim i is

drawn directly in accordance with this law as laid down

in the revised statutes and interpreted by the cases cited.

Take, for instance the case of Sessions vs. Romadka,

145 U. S., 29, where the claim was for a combination in

which one of the elements was specified as ^^the spring

" catches I" and another as "the tongues or hasps, J."

The invention there was of a pioneer character, and the

court held that the claim was entitled to a broad con-

struction, notwithstanding the specific form of language

used in the claim and the designation of some of the

elements by letters.

The same ruling was made by the circuit court of ap-

peals for the sixth circuit, through Judge Taft in the

case of McCormack vs. Aultman, 69 Fed. Rep., 371,

and in the case of National Hollow Brake-Beam Co.

vs. Interchangeable Brake-Beam Co., 106 Fed. Rep.,

714, already quoted herein at length.

In a word, there can be no doubt as to the law on this

subject, which is simply this: Where elements of a

claim are specified by letters or numbers, the claim, is

not necessarily limited to that specific form, and will

not be so limited, unless the actual invention made is a
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narrow one. If in such case the actual invention is

generic, then the claim will receive a broad construc-

tion, notwithstanding the specific language used.

Permit us now to inquire briefly as to the scope of the

invention made, so far as claim i is concerned. In re-

ferring to the stop E, the specification of the patent

says:

^'Stops or bars E extend across the tables at right an-

'' gles with the belt A, and their ends extend above the

" belt, so that when the cans reach these bars, they are

" prevented from moving any farther with the belt.

'^ They are then taken by the feeder or carrier F, and
" transferred by successive stages across the table, the

" first stage delivering them upon the rising and fall-

'* ing plunger, etc."

Thus it will be seen that the function of the stop E

is quite plain. The cans are being carried along

longitudinally with the moving belt; when they reach

the place where the stop E is located, it is necessary to

prevent any further forward motion and to remove

them from the belt transversely and carry them to the

capping mechanism. Or, to put it in the words of the

claim, *'to change the direction of the cans." Their

initial direction is longitudinal; their successive direc-

tion is transuerse.' to the belt. Now, it is apparent that

any device which stops the forward motion and pro-
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the cans, is the thing attempted to be covered by that

claim. In the eyes of the law, it is immaterial whether

that thing be a rigidly fixed stop bar or a rotating

wheel. The name by which it is called is immaterial.

It is the function of the thing itself about which we

are concerned. Jensen wanted some device, or thing,

or mechanism, whatever might be its form or whatever

might be its name, which would change the direction

of those moving cans, and that is the scope of his in-

vention, so far as this element is concerned, thus placing

the case on all fours with Winans vs. Denmead.

Again, the specification says: ''Stops or bars E ex-

" tend across the table," etc. Nothing is said about

these stops being rigidly fixed, nor is there any state

ment in the specification anywhere that they shall be

rigidly fixed, and we respectfully submit that the

learned judge of the lower court was in error when he

said in his decision that this device must be "a rigidly

fixed stop bar." His conclusion does not follow from

the language of the specification, and we have seen, as

matter of fact, that it is not necessary for the device to

be rigidly fixed in order to accomplish the end sought.

Again, in referring to this element, Jensen's specifi-

cation says that these stops or bars must be arranged
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" SO that when the cans reach these bars they are pre-

" vented from moving any farther with the belt."

There is the gist of the whole matter. That sentence

describes the function of these stops, and it is utterly

immaterial whether it be performed by a device which

is rigid or one which is movable.

The language used by the supreme court in Machine

Co. vs. Murphy, 97 U. S., 120, covers this case as with

a blanket. It was there said:

"Nor is it safe to give much heed to the fact that the

" corresponding device in the two machines organized
" to accomplish the same result is different in shape or

" form the one from the other, as it is necessary in every
" such investigation to look at the mode of operation,

*' or the way the device works, and at the result, as well

" as the means for which the result is obtained. Au-
" thorities concur that the substantial equivalent of a

" thing, in the sense of the patent law, is the same as the

" thing itself, so that if the two devices do the same
** work in substantially the same way and accomplish
" substantially the same result, they are the same, even
'* though they differ in name, form, or shape.''

And, at another place in the same case, it is said by

the court:

'*In determining the question of infringement the

" court or jury, as the case may be, are not to judge
" about similarities or differences by the names of
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things, but are to look at the machines or their several

devices or elements in the light of what they do or

what office or function is performed and how they

perform it, and to find that one thing is substantially

the same as another, if it performs substantially the

same function in substantially the same way to obtain

the same result."

We respectfully submit, therefore, in view of the

authorities cited, that Jensen's claim i is not limited to

a combination in which a rigid fixed bar or stop is one

of the elements, as found by the lower court, but must

be construed as broadly covering any and all devices

which will stop the further forward movement of the

cans and change their direction. To repeat what we

have already said before, Jensen's claim i must be con-

strued as though it read as follows:

"An endless traveling belt, a device extending across

" it to change the direction of the cans, and arms swing-
" ing over the belt whereby the delivery of the cans
" from the belt to the feeder is rendered exact, substan-
'' tially as herein described."

If we are correct in this argument, then the lower

court erred in regard to claim i, and all that portion of

the decree which denies us relief as to claim i must be

reversed.
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Construction of Claim Three.

3. In combination with a transverse belt, the feeder

having projecting arms, between which the cans are re-

ceived from the belt, and the actuating devices by

which the motions of the feeder are produced, substan-

tially as herein described.

This claim is a sub-combination and covers a broad

generic invention. It is intended to cover the operation

of supplying unfilled cans and ^'feeding" or "carrying"

them to the capping mechanism. The elements of the

combination are (i) belt, (2) feeder, and (3) actuat-

ing mechanism. The first element delivers the cans;

the second feeds them to the capper, and the third ac-

tuates or drives the feeder. The only limitation on any

of these elements is the statement that the feeder has

" projecting arms bet\veen which the cans are received

" from the belt.'' It will be noted, however, that no

particular form or kind of arms is specified, and, con-

sequently, a feeder which has any kind of devices that

grasp the can is within the claim. There is nothing

shown in the prior art similar to this mechanism, and

the claim, both by its language and by the state of the

art, is entitled to a broad construction.

This is one of the claims which was adjudged to be

not infringed. In order to reach that result, the
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learned judge of the lower court held that the "feeder,"

specified therein as one of the elements, was limited to

the exact form of feeder shown in the patent. In this,

we claim error.

The feeder shown in the patent is lettered F. It is

in form a rake, having a straight back and four arms

projecting at right angles so as to form three stalls or

pockets, as shown in the following cut.

s-
Jensen Feeder.

H U H U

The actuating mechanism is so arranged as to pro-

duce a circular sweeping motion of this feeder. When

the incoming can reaches the stop, it is caught between

the first two arms of the feeder, and by a circular

sweeping motion swept from the belt at right angles

thereto. The feeder then recedes and leaves the can

stationary upon the table until the next sweep of the

feeder, when it is received between the second two

arms and delivered to the capping mechanism. By

the final sweep of the feeder, the can is grasped by the

last two arms and conveyed away with the cap on.
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The function of this feeder is merely that of a car-

rier or conveyor of the cans, a means for removing

them from the belt. Any other device which would ac-

complish that result is within the claim. The only lim-

itation is that it must have ''projecting arms between

" which the cans are received from the belt." It is not

intimated in the claim that the feeder is to do anything

else than to have arms "between which the cans are

" received from the belt," and it is our contention that

any kind of feeder having arms which remove the cans

from the belt is within the claim. In other words, the

sole and only function of the feeder called for by this

claim is to remove the cans from the belt.

It is true that our feeder does something more; be-

cause it not only removes the cans from the belt, but it

also removes them from the capping mechanism after

they are capped. But this latter function is not men-

tioned in the claim. That feature is not intended to be

covered by the claim. The only kind of a feeder in-

tended to be covered by the claim is one which removes

the cans from the belt. Consequently, any form of

feeder which does that is within the claim.

The learned judge of the lower court was of the

opinion that there must be read into the claim the pe-

culiarities of construction and entire mode of operation
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shown by the specification and drawings to inhere in the

feeder F. This construction, of course, brought into

the claim not only the function of removing the cans

from the belt, but all the other functions subsequently

performed by the feeder, consisting in its step-by-step

mode of progression and the ultimate removal of the

capped can from the capping mechanism. We insist

vrigorously that this was error, because the language of

the claim does not call for a feeder having such pecu-

liarities, but only for a feeder which has the function of

removing the uncapped cans from the belt. That, and

that alone, is intended to be covered by this claim. The

language supports the contention and the State of the

art confirms it. Under these circumstances, are we not

entitled to the usual presumptions which obtain in such

cases? Certainly, no reason to the contrary was ad-

vanced by the trial judge, and we are at a loss to under-

stand how he fell into such an error.

Construction of Claim Five.

5. The inclined chute into which the caps are

placed and a stop extending across said chute, so as to

prevent the caps from moving downward, in combina-

tion with a trigger extending across the path of the

cans, as they are moved toward the capping table, said
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trigger being connected with the stop, so that as it is

moved backward by the passage of the can, it with-

draws the stop to allow a cap to move down the chute,

substantially as herein described.

This is a broad and comprehensive claim, covering

a pioneer invention of remarkable ingenuity and un-

doubted merit. The essence of the claim consists in the

releasing of the caps by the can itself, so that each can

automatically supplies its own cap. Prior to Jensen,

this had never been done, but the caps had always been

supplied by hand. This claim is the first in the history

of the art where the can, by its own motion, automati-

cally releases, from a collection of caps, its own par-

ticular cap, ready for the capping operation.

The elements of the claim are: (i) a cap-carrying

chute; (2) a stop extending across the chute to regulate

the movement of the caps; (3) a trigger in the path of

the cans; (4) connecting mechanism between the trig-

ger and the stop, all so combined and arranged that the

can pulls the trigger, and thereby the stop is released

and a cap moves down the chute towards the capping

mechanism, to be applied to the particular can which

has released it. When the released cap reaches the bot-

tom of the chute, a forked arm or finger, designated in

the patent by the letter *'V," and operated by an ingen-
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ious mechanism of levers, cams, toggle-joints, etc., not

necessary to be described here, reaches forward and

rakes the cap into the capping mechanism, and there

places it in its proper position immediately above the

can to be headed. The operation of this forked arm

" V " resembles very much the operation of a human

hand, and, indeed the operation of the combination of

claim 5, whereby each can releases its own cap, seems

almost to partake of human intelligence. It is cer-

tainly is one of the most ingenious pieces of mechanism

vwe have ever been called upon to examine, and illus-

tVates and embodies an idea entirely original with Jen-

sen. Nor can there be any question as to its utility. It

acts with the precision of clock-work, and as long as

the machinery is in good order it is impossible for it

to make a mistake. This claim is, beyond all peradven-

ture of a doubt a claim for the broadest and most pio-

neer of inventions. There is nothing in the prior art

resembling it in the remotest degree. It performs a

function which in every respect is entirely new, and

was original with Jensen. This is admitted by defend-

ants.

Under these circumstances, the claim is entitled to

the broadest and most liberal construction ever given to

any claim. It is not confined to the form of the particu-

lar elements which go to make up the combination, but
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covers all other devices which w^ould be mechanical

equivalents thereof in the broadest sense of the term.

The lower court construed this claim as we have

above indicated it ought to be construed, and decreed

infringement thereof. It is our contention that this rul-

ing was correct. Indeed, we do not understand that the

appellants seriously contest the matter. Hence, we

shall not dwell on it further.

Construction of Claim Nine.

9. The vertically moving plunger upon which the

cans are delivered to the feeder, in combination with

the conical guide situated above the cans, and the trans-

versely moving slides upon which the caps are received

and held, with a mechanism by which the slides are

withdrawn as the can enters the cap, substantially as

herein described.

It is our contention that this claim covers a broad

and pioneer invention in the art of heading filled cans,

and the lower court upheld us in such contention.

The state of the art in this case is represented by the

prior patents of Marsh and Jordan, since they were the

only ones put in evidence by the defendants. Neither

of those patents shows the combination of Claim 9.

And furthermore, as we have already shown, the
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Marsh machine was not an automatic one at all, but

merely a hand-operated device, while the Jordan ma-

chine, as found by this court in the original Jensen case,

was and is an impracticable contrivance. In view of

this scanty and insufficient showing by the defendants,

we are certainly entitled to the usual presumptions

which obtain in such cases.

Construction of Claim Ten.

lO. The vertically moving plunger by which the

can is raised to receive the cap, and the guides into

which the upper end of the can enters, the trasversely

moving cap-holding slides, in combination with the

second plunger moving vertically above the cap and

following it down by gravitation or otherwise, so as to

steady the can in its descent after the cap has been ap-

plied, substantially as herein described.

This claim is the same as claim 9, with the addition

of the second plunger overhead, whose function is

clearly stated in the claim. If claim 9 is entitled to the

construction we contend for, it follows that claim 10

is entitled to a similar construction, and it will not be

necessary for us to dwell on the subject. The lower

court found according to our view, and decreed the

infringement of this claim.
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COXSTRUCTION OF CLAIM ELEVEN.

II. The vertically moving plunger upon ivhich the

can is received, a carrier for placing the can upon the

plunger, and a mechanism by which this plunger is re-

ciprocated vertically in combination with a second

plunger which rests upon the top of the cap and steadies

it while descending, and a mechanism for raising the

second plunger before the arrival of the next cap, sub-

stantially as herein described.

If we are correct in our preceding argument, it fol-

lows therefrom that this claim must receive the same

broad construction as claims 9 and 10. The elements

of the claim are: (i) the vertically moving plunger;

(2) a carrier for placing the can on the plunger (3) a

mechanism by which the plunger is reciprocated verti-

cally; (4) the second plunger overhead; (5) a mechan-

ism for raising the second plunger before the arrival of

the next cap.

The state of the art fails utterly to show any such

combination, or anything like it. Beyond all question,

it is a novel combination in the art of heading filled

cans, or, for that matter, any kind of cans; but certainly,

as to the art of heading filled cans, it is novel, because

prior thereto there was no automatic machine in exist-

ence which would successfully head filled cans. The
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Marsh machine was a hand-operated device. The Jor-

dan machine was an impracticable one. Neither of

these prior devices shows this combination.

The lower court found that this claim was limited,

and, consequently, not infringed; but in view of the

fact that the court had already found that claims 9 and

10 were pioneer in character, it is impossible for us to

understand the reason for the ruling as to this claim 11.

It seems to us that if the ruling of the lower court is

correct as to claims 9 and 10, it follows as an irresistible

conclusion that the same ruling must be made as to

claim II. The ground on which the lower court found

that claim 1 1 was limited in character is the contention

that the element specified therein as ''a carrier for plac-

ing the cans upon the plunger" is limited to the specific

form of carrier shown in the Jensen patent and does

not include any other form of carrier. Very little was

said in the opinion on this subject, and we quote the

same in whole

:

"It is unnecessary to discuss the eleventh claim any
" further than to say that among the devices making
" the combination of that claim there is included a

" part which I have heretofore referred to as the second
" feeder F, which is not reproduced in the defendant's

" machine, as I have heretofore explained, and there-
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" fore the eleventh claim is not infringed by the de-

" fendant's machine."

We respectfully submit that the learned judge was in

error in thus reading into claim 1 1 the specific form of

carrier referred to in the Jensen patent by the letter F.

It is true, as we have heretofore shown, that said carrier

F, as delineated in the drawings and described in the

specification of the Jensen patent, consists of a straight

back, with four arms at right angles thereto, forming

stalls or pockets, and driven by a mechanism which

gives it a circular sweeping movement. But by what

right can any one assert that this claim 1 1 is limited to

a carrier of that specific form or character? Certainly,

the language of the claim does not support such a con-

tention, for it specifies ''a carrier for placing the cans

upon the plunger." That is to say, it calls for any kind

of carrier, whatever may be its form, whether round,

square, or oblong, whether intermittent or continuous,

so long as it performs the single function of ^'placing

the can upon the plunger."

Nor does the state of the prior art support the ruling

of the lower court. Prior to Jensen, in the art of head-

ing filled cans by automatic machinery, not only had

no device of this kind been ever used, but no device of

any kind at all. If this be true, then this claim cannot
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be limited to any particular form of carrier. We know

of only two lights to be guided by in construing a claim,

viz: the language of the claim and the scope of the in-

vention as shown by the prior art. Here, the language

does not call for any particular form of carrier. On the

contrary, it is broad and unlimited, calling for "a car-

rier," which certainly means any carrier. The prior

art likewise shows that the claim must be construed

broadly, for it fails to show any analogous device, and

does show that Jensen was the first in the art. We feel

the utmost confidence in the correctness of our position

regarding this claim, and we do not think it necessar}'

to do further than to point out the broad character of

the language used in the claim and the absence of any

such analogous device in the prior art. We so treated

the matter in the lower court and refrained from in-

dulging in any extended argument on the point. Prob-

ably we were wrong in this course, and should have

taken nothing for granted, remembering the old maxim

to " beware of a plain case." We submit that this part

of the decree was erroneous and should be reversed.

Having disposed of the construction which we think

ought to be given to the claims in controversy, we ad-

vance now to the next point in the argument, which

will be a construction of the mechanism of the defend-

ant's machine.
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Description of the Defendants* Machine.

This machine is built under letters patent of the

United States, No. 629,574, issued on July 25, 1890,

to the defendants in this case, and illustrates the inge-

nuity of an infringer in his efforts to evade the patent.

The defendants contend that their machine is a better

one than the Jensen, and that it will cap more cans in

a given time. On this point, it may be remarked that it

would be strange if, after the eleven years' experience

of the Jensen machine, which was the first of its kind in

the art, skilled mechanics could not improve upon it

in details of construction. It may also be remarked

that it is immaterial whether the defendants' machine

is or is not better than that of the complainant. The

question is whether the defendants have in their ma-

chine appropriated the substance and essence of the

Jensen invention, as covered by the Jensen patent.

Like the Jensen, the defendants' machine consists of

the same fundamental elements, differing only in mat-

ters of form.

On the adjoining page is a cut marked *'Cut V, Let-

son & Burpee's Can-Feeding Mechanism," represent-

ing that portion of the defendants' machine whereby

the cans are delivered to the feeder. In the drawing,

59 is the endless traveling belt, and BB are the cans

resting thereon. The devices marked 79, 79, are the
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^' arms swinging over the belt, whereby the delivery of

^^ the cans from the belt to the feeder is rendered exact."

They are spacing devices separating the cans and regu-

lating their delivery, performing exactly the same func-

tion and in substantially the same way as the corre-

sponding arms in the Jensen device. The device in the

drawing, marked 36, is a toothed wheel rotating on a

spindle, 35, across the surface of the belt. As shown

in the drawing, when the can reaches this wheel it will

strike against the same, as shown, and thereby the for-

ward motion of the can will be retarded or practically

arrested. In other words, that portion of the wheel

rim acts as a transverse stop, extending across the belt

to arrest further progress of the cans. It does not effect

a dead stop, but slows up the motion so as to allow the

recess in the wheel to come around. Immediately

thereafter, as the wheel rotates, the can is caught in the

recess of the wheel and removed from the belt into the

circular guideway shown. The forward can in the

drawing is shown as resting in the recess of the wheel

and moving along the circular guide-way in the direc-

tion of the arrow.

The next drawing, shown on opposite page and

marked ''Cut VI, Letson & Burpee's Cap-Feeding

Mechanism,'^ shows the defendants' mechanism for re-

leasing the caps. These caps are fed to the machine by
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an endless belt, instead of by an inclined chute, and they

are held in place on the belt, separated from one an-

other by the stops, as clearly shown in the drawing.

The letter X designates the trigger immediately in the

path of the moving cans, and this trigger is shown to be

connected with the stop, which restrains the caps.

When the can strikes against the trigger N, the stop

releases the cap, and this cap is delivered by the belt

to a device which carries it to the capping mechanism

(not shown in this drawing), where it is placed on the

can. Each can automatically releases its own cap.

The only difference between this mechanism and that

of Jensen is the substitution of a belt for the inclined

chute as the device for feeding the caps. But Mr. Jen-

sen claims no invention in a cap-carrying chute, in and

by itself, and consequently a cap-carrying belt is an

equivalent of the cap-carrying chute. This we will dis-

cuss later.

Another remark at this point is pertinent. When a

cap is released by the stop on the defendants' belt, it is

not delivered directly to the capping mechanism, but

to an intermediate device, which in turn delivers it to

the capping mechanism. This intermediate device con-

sists of a skeleton wheel similar to the carrier wheel for

the cans. The caps are fed into the circular recesses of

this wheel, and in that way carried to the capping
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mechanism. The Jensen machine likewise has an inter-

mediate delivery device for the caps, differing, how-

ever, in form, from that of defendants. It consists

of a forked arm, which, by an ingenious motion, rakes

the caps toward the capping mechanism almost pre-

cisely as a human finger would do. This intermediate

mechanism is no part of the claims in suit, being cov-

ered by others not sued on, and hence is not material to

the present inquiry.

The next drawing, reproduced on opposite page and

marked ^'Cut VII, Letson & Burpee Can-Capping

Mechanism," shows, in general outline, the capping

device. The feeder, 36, is shown as having already de-

livered one can to the plunger, which plunger is repre-

sented by the figures 19. The plunger consists of a seat,

19, on which the can rests, and a spindle, 18, passing

loosely through a vertical bore in the rotating arm, 14a.

The bottom of this spindle, 18, moves on the stationary

cam-face, 46, which is an inclined plane. As the spin-

dle moves on this cam, it is pushed upward through the

vertical hole in the arm, 14a, and thereby the plunger,

19, carries the can upward through the conical guide

shown, the opening in which is marked 21. Immedi-

ately above this conical guide are three transversely

moving slides for holding the caps over the can-body,
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which will be illustrated more in detail by a subse-

quent drawing. Above these slides is a second plunger,

26, called in the Letson & Burpee patent a ^'cap-

presser," whose function is to act as a back-plate in the

capping operation, and also, as we claim, to follow the

capped can down and steady it. It is operated by the

mechanism marked 28, 29, and 30, which differs in de-

tails from the corresponding mechanism in the Jensen

patent. That fact, however, is immaterial, inasmuch as

no claim is made by Jensen for any particular form of

mechanism for operating his upper plunger. His

claims in that regard call merely for a ''mechanism."

The drawing on the adjoining page, marked ''Cut

VIII, Letson & Burpee's Slides," will more clearly il-

lustrate the details of the slides above referred to.

These slides, 51, are three in number, and, when

brought together form a complete circle. They have

the annular ledge or rim, 51b, which acts as a seat for

the cap, precisely as in the Jensen device. Immediately

under these slides is shown the conical guide, 52, which

acts in exactly the same manner as the Jensen device.

The upper plunger is designated as 26, and its stem as

25. The lower plunger is designated by the figure 19,

and its stem by the figure 18, as in the other drawing.

The operation of the device is quite clear from this

drawing, and needs no further description.
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A modified form used by defendants in some of their

machines, as proved by the testimony of Mr. Burpee

first taken, is illustrated in the drawing reproduced on

opposite page and marked *'Cut IX, Letson & Burpee

Slides—Modified Form."

In that cut, DD represents portions of the main face-

plate. H is a flared hole in said plate. CC are the

three transversely moving slides. When these slides

move inwardly, an annular ledge or seat is formed,

clearly shown in the cut, on which the cap rests. After

the can enters the cap, the slides recede and the capped

can descends.

It may also be remarked, for further explanation,

that the Letson & Burpee machine contains four of

these can-capping mechanisms. Each one is mounted

on an arm, which revolves around a central vertical

shaft, and the cans are capped while these devices are

revolving. Four cans are operated on at the same time,

and this helps to explain the increased capacity of the

machine. In Jensen's machine only one capping

mechanism proper is used, and it does not rotate.

These differences are not material to the claims in con-

troversy. This matter will be further adverted to later

on herein.

It will be seen from the foregoing that the Letson &
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Burpee machine contains all the fundamental and es-

sential elements of the Jensen, viz

:

1. An endless can-feeding belt for supplying the

cans to the machine.

2. Arms swinging over this belt to render the de-

livery of the cans from the belt to the feeder exact,

3. A device, i. e., a stop, extending transversely

across the belt to arrest further forward motion and

change the direction of the cans.

4. A feeder, which, by a circular sweeping motion,

transfers the cans from the belt to the capping mechan-

ism.

5. A cap-feeding device for supplying the caps to

the machine.

6. A mechanism whereby each can releases its own

cap, consisting of a stop in the path of the caps, a trig-

ger in the path of the cans, and a connecting mechan-

ism between the stop and the trigger.

7. A capping mechanism, consisting of two oppo-

sitely placed plungers, a conical guide, and trans-

versely moving cap-holding slides.

There can be no question that these are the funda-

mental elements of the Jensen machine. Nor can there
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be any doubt that the Letson & Burpee machine con-

tains all of the aforesaid fundamental elements. It is

true that some of these elements, as shown in the Let-

son & Burpee machine, are of different form and de-

tails of construction from the corresponding elements

shown in the drawings of the Jensen patent, but that

fact is immaterial when we consider the pioneer char-

acter of the Jensen invention. This brings us directly

within the ruling of Judge McKenna in the case of

Bowers vs. Fon Schmidt, 63 Fed. Rep., 580. Refer-

ring to the question of an excavator, the learned judge

there said:

^'It is sufficient to state my conclusion from the evi-

" dence, which is that plaintiffs excavator is broadly
" new and entitled to a liberal rule of equivalents, and,

" applying such, the defendant's excavator is an in-

" fringement of it. There is a difference in the mount-
" ing of the two excavators—a difference in the shapes
" of their cutting blades—but they are essentially the

" same, and operate substantially the same way, produc-
" ing the same result. It may be, as is claimed, that de-

" fendant's excavator is the better. It may be, as ap-

" pears to be conceded by plaintiff, that it is an inven-

" tion, but this does not prevent it from being an in-

" fringement, under the decision of Morley Sewing
^^ Machine Co. vs. Lancaster, 129 U. S., 263, and the

"cases there cited. Norton vs. Jensen, 49 Fed., 859;

''Miller vs. Manufacturing Co., 151 U. S., 207; Reece

''Button Hole Machine Co. vs. Globe Button Hole
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''Machine Co. (decided by the court of appeals for the

" first circuit, April 20, 1894), ^^ Fed., 958."

This Von Schmidt decision was affirmed by this

court in 80 Fed. Rep., 121, where the law is stated that

in the case of a pioneer invention the claim therefor is

entitled to a broad and liberal construction, and a sub-

sequent device, which performs the same function in

substantially the same way, is an infringement, al-

though such subsequent device may differ from the pat-

ented device in details of construction, and may even

amount to a patentable invention.

Referring again to the case of Norton vs. Jensen, 49

Fed., 862, we find the same rule of law. It is there

said:

"Norton's invention must, therefore, be considered
" as being of a primary character, standing at the head
" of the art as the first machine ever invented for apply-

" ing tight exterior-fitting can-heads to can-bodies auto-

" matically, and appellees are entitled to a broad and
'^ liberal construction of the claims of their pat-
u

ent. * * * The fact that the Jensen machine, as

'' constructed, is an improvement in some respects upon

"appellee's machine must be admitted; but this does

" not relieve it from the character of an infringing ma-
" chine. Norton, being the original inventor, he and
" those claiming under him would have the right to

" treat as infringers all persons who make devices for

" machines operating on the same principle and per-
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" forming the same functions by analogous means or

" equivalent combinations, even though the infringing
*^ machine may be an improvement on the original and
" patentable as such."

It may be remarked here that in the subsequent case

of Norton vs. Wheaton, 70 Fed. Rep., 833, the court

of appeals, upon a fuller showing of the state of the art,

which had not been made in the original Jensen case,

held that the Norton patent was not of a pioneer char-

acter; but that does not change the rule of law an-

nounced in the original Jensen case. In fact, it serves

to strengthen our position in the case at bar; for it is

apparent that if in the original Jensen case that full

showing of the state of the art had been made which

was subsequently made in the Norton-Wheaton case,

beyond all doubt it would have been held that the Jen-

sen machine was not an infringement upon the Norton

patent.

But, however that may be, the original Norton-Jen-

sen decision does not militate against the pioneer char-

acter of the Jensen machine, because the Norton ma-

chine was not a machine for placing heads on filled

cans, whereas the Jensen machine is designed especially

and particularly for the purpose of putting the caps on

filled cans, and in that particular regard is the first ma-

chine of the kind in the art. It is in that feature that
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we claim pioneership for Jensen. We do not clainn

that Jensen machine is a pioneer machine broadly for

capping cans, but what we do claim is that it is a pio-

neer machine for automatically capping filled cans,

and as such it met a long-felt want in the art and has

proven to be an inestimable boon to the salmon-canning

industry of the world.

Differences Between the Machines.

We now call the court's attention to some differences

of construction between the Jensen and the Letson &
Burpee machines. The main difference, and the one

which the learned counsel for defendants principally

relie on, is that the Jensen machine is an "intermit-

tent" or "stop-motion machine," as he calls it, whereas

the Letson & Burpee machine is a "contiuously operat-

ing one." In the Jensen machine, when a can is re-

moved from the feed-belt it is transferred by the feeder

to a certain point on the table, and there left standing

temporarily while the feeder retraces its steps and

grasps another can. When it returns, the first can that

has been left temporarily standing is again grasped by

the feeder and delivered to the capping mechanism.

In this way the machine may be said to be an "intermit-

tent" machine, or, as the learned counsel denominates

it, a "stop-motion" machine. On on the other hand,
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the Letson & Burpee machine is a continuously operat-

ing one. There is no stop-motion. The can travels

continuously through the machine, and does not stop at

any time.

This difference between the two machines, however,

is not material to the controversy in question, in view

of the pioneer character of the Jensen invention. Jen-

sen has not claimed his invention as an intermittent or

stop-motion machine. He merely illustrates that kind

of a machine as one of the forms in which his invention

can be embodied. The ultimate object he was seeking

to obtain was the production of a machine which would

automatically place the caps on filled cans, a thing

which had never been done before. He illustratetd in

his drawings, as one form of machine for doing that

thing, an intermittent machine, but when he came to

frame his claims he did not limit them to an intermit-

tent machine. The law requires an inventor to illus-

trate only one form of his invention, which must be the

form which he conceives to be the best. After he has

done that, he is entitled to make a claim which will

cover all forms, if his invention be of a pioneer charac-

ter. If his invention is not a pioneer invention, but

merely an improvement over prior inventions, then the

rule is entirely different, and he is limited to the par-
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ticular form described and claimed and merely color-

able evasions thereof.

The law on this subject is too clear to admit of doubt,

and the leading case of Morley Machine vs. Lancaster,

129 U. S., 263, is conclusive of the point. Morley was

the first in the art to produce an automatic machine for

sewing shank buttons upon fabrics, a thing which had

never been done before, except by hand. He showed

only one form of construction in his patent, and then

made a claim in the following language:

"The combination in a machine for sewing shank
" buttons to fabrics, a button-feeding mechanism, ap-

" pliances for passing the thread through the eye of the

" button and locking the loop to the fabric, and feed-

" ing mechanism, substantially as set forth."

This was a claim for the combination of (
i

) a but-

ton-feeding mechanism, (2) a stitching mechanism,

(3) a fabric-feeding mechanism. Only one particular

form of each of those elements was shown in his patent,

but he was the first to combine those elements in any

form, and by it he produced a new result—a machine

for automatically sewing shank buttons on fabrics. He

was a pioneer, and his claim received a broad con-

struction. The defendant's machine was entirely dif-

ferent in the form and details of those particular ele-
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ments, though when combined they accomplished the

same purpose. In deciding the case, the Supreme

Court, through Mr. Justice Blatchford, said:

"Morley having been the first person who succeeded
" in producing an automatic machine for sewing but-

" tons of the kind in question upon fabrics, is entitled to

" a liberal construction of the claims of his patent. He
" was not a mere improver upon a prior machine which
** was capable of accomplishing the same general re-

" suit, in which case his claim would properly receive

" a narrower interpretation. This principle is well

" settled in the patent law both in this country and in

" England. Where an invention is one of a primary
" character, and the mechanical functions performed
" by the machine are, as a vvhole, entirely new, all sub-

" sequent machines which employ substantially the

" same means to accomplish the same result are in-

" fringements, although the subsequent machine may
" contain improvements in separate mechanisms which
" go to make up the machine."

After discussion of various American and English

cases, the court proceeded as follows:

"Applying these views to the case in hand, Morley
" having been the first inventor of an automatic button-

" sewing machine by uniting in one organization mech-
" anism for feeding buttons from a mass and delivering
" them one by one to sewing mechanism and to the

" fabric in which they are to be secured, and sewing
*' mechanism for moving the fabric the required dis-
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" tance, another machine is an infringement in which
" such three sets of mechanism are combined, provided
" each mechanism, individually considered, is a proper
^' equivalent for the corresponding mechanism in the
^' Morley patent; and it makes no difference that in the
" infringing machine the button-feeding mechanism is

" more simple, and the sewing mechanism and the
'^ mechanism for feeding the fabric are different in me-
'* chanical construction, so long as they perform each
'^ the same function as the corresponding mechanism
" in the Morley machine in substantially the same way,
'* and are combined to produce the same result. The
" view taken on the part of the defendants, in regard to

" the question of infringement, is that inasmuch as the

" Lancaster machine uses different devices in its

" mechanism which correspond to those referred to in

*' the first, second, eighth, and thirteenth claims of the

" patent, those claims are to be limited to the special

" devices described in the patent which make up such
^' combination, although both machines contain the

*' same group of instrumentalities which when com-
" bined make up the machine. But in a pioneer patent,

'' such as that of Morley, with the four claims in ques^

" tion such as they are, the special devices set forth by
" Morley are not necessary constituents of the claim.

" The main operative features of both machines are the

'' same."

This case is decisive of the question in hand. The

parallel between the two is, in our opinion, exact.

The doctrine of this case was affirmed by the Su-

preme Court in Miller vs. Eagle Mfg. Co., 151 U. S.,
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207; Royervs. Schultz Belting Co., 135 U. S., 325, and

many others.

Other decisions of the Supreme Court in the same

line are, Consolidatetd Valve Co, vs. Crosby Valve Co.,

113 U. S., 1^7] Machine Co. Y^. Murphy,()j U. S., 120;

Sessions vs. Romadka, 145 U. S., 29; Clough vs.

Barker^ 106 U. S., 160; Winans vs. Denmead, 15 How.,

330; McCormack vs. Talcott, 20 How., 402; Railway

Co. vs. Sayles, c)j U. S., 554.

In Harmon vs. Struthers, 67 Fed., 637, the circuit

court of appeals for the third circuit says:

"Now, where the invention, as here, is one of a prim-
" ary character, and the m.echanical functions per-

" formed by the device are as a whole entirely new, the

" established rule is that all subsequent machines which
" employ substantially the same means to accomplish
" the same result are infringements."

In the case of Worswick Mfg. Co. vs. City of Buf-

falo, 20 Fed. Rep., 126,* it appears that the patentee,

Sullivan, was the first to use a device for suspending the

harness above the place occupied by the horse in an

engine house, so that at a given signal the harness could

be automatically dropped onto the horse, thereby saving

the necessity of placing the harness on by hand. Prior

thereto, the harness had been placed on by hand in the

usual way, necessitating the loss of much valuable time
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in the case of a fire alarm. Judge Coxe said of this in-

vention :

"So far as the records of the patent office show, SuUi-
" van was the first to enter this field of invention. No
" other patent, American or foreign, is introduced to

" anticipate or limit the claim referred to. It should,
'' therefore, be construed broadly to cover any similar

" apparatus which suspends the harness in substantially

" the same manner. The details of construction, both in

" the harness and suspending apparatus, are non-essen-

" tial inferior and subordinate to the principle em-
'' bodied in the patent, which is the paramount and su-

'' perior consideration. The man who first conceives the

'' idea of suspending the harness and putting into suc-

" cessful practical operation is the one who confers the

'' benefit and is entitled to the reward. It would be ex-

" ceedingly illiberal and narrow construction to hold
" that he should be deprived of the fruits of his inge-

" nuity by one who simply changed the form of the

*' harness or of the device by which it is suspended."

In McCormick vs. Talcott, 20 How., 402, it is said:

" The original inventor of a device or machine will

*' have a right to treat as infringers all who make ma-
" chines operating on the same principle and perform-
'' ing the same functions by analogous means or equiva-
'* lent combinations, even though the infringing ma-
" chine may be an improvement of the original and
" patentable as such."
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And in Railway Co. vs. Sayles, 97 U. S., 554, it is

said:

"When an inventor precedes all others in a particu-

" lar department and invents a new machine never

" used before, and procures a patent for the same, he
" acquires a monopoly as against all merely formal
" variations thereof."

And further on in the same case (p. 556) it is said

of pioneer inventors:

" In such cases, if one inventor precedes all the rest

" and strikes out something which includes and under-
" lies all that they produce, he acquires a monopoly
" and subjects them to tribute."

The law of England on the subject is the same as

that of the United States, as was clearly pointed out by

Chief Justice Taney in O'Reilly vs. Morse, 15 How.,

62.

Thus, in the case of Curtis vs. Piatt, reported in a

note to Adie vs. Clark, 3 Ch. Div., 134, Vice Chancel-

lor Wood said

:

" When the thing is wholly novel, and one which
" has never been achieved before, the machine itself

" which is invented necessarily contains a great amount
"of novelty in all its parts; and one looks very nar-

" rowly and very jealously upon another machine for

" effecting the same object to see whether or not they
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are merely colorable contrivances for evading that

which has been done before. When the object itself

is one which is not new, but the means only are new,

one is not inclined to say that a person who invents

a particular means of doing something that has been

known to all the world before has a right to extend

very largely the interpretation of those means which

he has adopted for earring it into effect."

These views were affirmed on appeal in an opinion

delivered by Lord Chancellor Westbury.

Similar views were announced in the case of Badis-

che Anilin und Soda Fabrick vs.Levinstein^ 24 Ch.

Div., 156, in an opinion rendered by Mr. Justice Pear-

son. On appeal to the court of appeal (29 Ch. Div.

366) the decree was reversed; but on appeal to the

House of Lords (12 App. Cas., 710) the decision of

the court of appeals was reversed, and the decision of

Mr. Justice Pearson affirmed.

In the case of Proctor vs. Bennis, 36 Ch. Div., 740,

decided by the English court of appeal, it was said by

Lord Justice Bowen:

" I think it goes to the root of this case to remember
" that this is really a pioneer invention; and it is in the

" light of that, as it seems to me, that we ought to con-

" sider whether there has been variations or ommis-
" sions and additions which prevent the machine,

"which is complained of, from being an infringement

" of the plaintiff's. With regard to the additions and
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" ommissions it is obvious that additions may be an im-

" provement and that omisisons may be an improve-

'^ment; but the mere fact that there is an addition,

" or the mere fact that there is an omission, does
'^ not enable you to take the substance of the

'^ plaintifif's patent. The question is not whether the

'' addition is material or whether the omission is

" material, but whether what has been taken is the sub-

" stance and essence of the invention/*

The precise point of the decision is that a patent for

a combination of known mechanical contrivances, pro-

ducing a new result never produced before (as for

instance, we say, automatically capping filled cans) is

infringed by a machine which produces the same re-

sult, by a combination of mechanical equivalents, with

such alterations and omissions as do not prevent the

new machine from being one which takes the substance

and essence of the patented invention. This rule seems to

fit precisely the case at bar. It is admitted that Jensen

was the first in the art to produce a machine for auto-

matically capping filled cans, and the machine which

he illustrated in his patent for that purpose shows cer-

tain details of mechanical construction. The defend-

additions to those elements, and produced a machine

ants have made certain alterations, modifications and

for accomplishing the same purpose in a better and

more efficient way, as they claim, but in doing that
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they have utilized the substance and essence of the Jen-

sen invention. Their machine contains all the funda-

mental elements of the Jensen, but in a modified and

altered form as to the mere details of construction. The

outward appearance is different, but the internal and

basic principle is the same. It is merely the case of the

same soldier in a different uniform.

In view of the law as announced by the foregoing

cases it is idle to contend that Jensen's patent is limited

to an intermittent machine, taken as a whole, and that

a continuously operating machine cannot infringe it.

That the continuously operating machine of Letson

& Burpee is faster than a Jensen intermittent machine,

that is to say, will cap more cans in a given time, we

are not disposed to deny. Such contention is put

forward by the learned counsel for defendant,

and it may possibly be true. We care not

if it is. The fact is immaterial. It is too

well settled to admit of discussion that this

would not alone and of itself avoid infringement.

Infringing machines are generally improvements on a

patented machine, because the infringer has the bene-

fit of all the experience given to the world by the

patentee, and it would be remarkable if skilled and ex-

pert mechanics could not improve a known machine
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so as to make it work faster. The original machine is

seldom or never the best form in which the invention

may be embodied, and we have Lord Coke as author-

ity for the maxim, Nihil simul inventum est et per-

fectum (Co. Lit. 230a). The credit due to Mr. Jen-

sen is not that he made a machine which would cap

more filled cans than any other machine, but that he

was the first in the art to build a machine that would

cap any filled cans at all. He demonstrated that as

early as January, 1887, and the machine he produced

has proven to be a remarkable sucess and has conferred

an inestimable boon upon the great salmon canning in-

dustry of the Pacific Coast, helping to build it up to its

present magnificent proportions and thereby benefit the

entire world where such products are sold. Eleven years

afterwards, when the salmon canning industry had at-

tained its zenith, Letson & Burpee came from the

British Colonies into the State of Washington, and

taking advantage of the knowledge that had been given

to the world by Jensen in this line, made an improve-

ment upon his machine, which is capable of capping

twenty-five per cent, more cans in a given time. That

they may be entitled to some credit for making a faster

machine we are not disposed to deny, but we do deny

most emphatically that they are entitled to use Mr. Jen-



114

sen's fundamental ideas in producing this improve-

ment, or, to use the words of Mr. Justice Bowen above

quoted, to appropriate ''the substance and essence of

the invention" made by Jensen. We believe that this

court will follow the rulings made by the Supreme

Court of the United States and the House of Lords of

England in that regard.

Question of Infringment.

This is the last question to be considered in the case,

and in handling it we take up the infringed claims

seriatim.

Infringement of Claim i.

/. An endless travelling carrying belt, a stop E, ex-

tending across it to change the direction of the cans,

and arms swinging over the belt whereby the delivery

of the cans from the belt to the feeder is rendered exact,

substantially as described.

The elements of this claim are the belt, the stop, and

the swinging arms. The function of the claim is the

supplying of the cans to the feeder, and that is done by

the combination of instrumentalities specified. The

claim is a sub-combination, /. e., a combination not com-
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prising the whole machine, but only certain elements

for the purpose of accomplishing one of the steps in the

operation of the machine, viz: the supplying of the

cans to the feeder preparatory to the ultimate capping

operation. Of course it is apparent at a glance that

such a sub-combination can be used either in a stop-

motion machine or a continuous one.

Regarding the first element there can be no question.

Both machines have endless traveling carrying belts

operating in exactly the same way to accomplish exactly

the same function.

Nor can there be any question concerning the third

element, viz: "Arms swinging over the belt whereby

" the delivery of the cans from the belt to the feeder is

" rendered exact." Both machines have such arms op-

erating in the same way and accomplishing the same

result. These arms are really spacing devices used for

the purpose of preventing the cans from crowding and

thereby insuring the delivery of only one can at a time.

By being interposed between the cans, they separate

the cans and allow only one at a time to be delivered to

the feeder, and thereby "the delivery of the cans from

" the belt to the feeder is rendered exact."

On the adjoining pages will be found two cuts

marked "Cut X," one representing the Jensen and the
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other the Leston & Burpee device illustrating the first

claim. In the Jensen device the swinging arms are

marked jj. Being interposed in the path of the moving

cans, they separate said cans and prevent them from

crowding against the stop E, thereby rendering the de-

livery of the cans from the belt to the feeder exact.

These arms jj, are connected by intervening mechanism

to the feeder and to the driving shaft, and the motions

of these various parts are so timed that at the precise

moment when a can is needed to be carried away by the

feeder, one, and only one such can will be delivered at

that particular time, while the rest of the cans on the

belt will be held back by the swinging arms. Exactly

the same function is performed in the Letson & Burpee

device by mechanism operating in substantially the

sam.e way. There the swinging arms are designated by

the figures 79, and, as can be clearly seen from the

drawing, they perform the same function and in the

same way as the arms of the Jensen patent.

The third element of claim r is specified as "A stop

" E, extending across it (the belt) to change the direc-

'' tion of the cans." It is contended by the defendants

that they have no such stop in their machine. Whether

or not they have in their machine a device technically

called ''a stop," and that is the extent of the argument,
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is not the material point for consideration. The question

is whether they have in their machine a device which

performs substantially the same function as the Jensen

device, called by him a stop, i. e., a mechanism extend-

ing across the belt to change the direction of the cans.

We care not whether such device be called a "stop" or

by any other name. In patent law the material inquiry

is as to the function and mode of operation of a thing,

not as to its name. While names may aid us sometimes

in determining the nature of a thing, it is not an infal-

lible test, and the function of a thing cannot be changed

by changing its name.

Said Mr. Justice Clifford in the case of Machine Co,

vs. Murphy, 97 U. S., 120:

" In determining the question of infringement, the
*' court or jury, as the case may be, are not to judge
" about similarities or differences by the names of

" things, but are to look at the machines or their several

" devices or elements in the light of what they do, or
" what office or function they perform, and how they
" perform it, and to find that one thing is substantially

" the same as another if it performs substantially the

" same function in substantially the same way to obtain
" the same result, etc., etc."

In the light of this language let us see if the Letson

& Burpee stop is not the equivalent of Jensen's.



ii8

As stated above, the function of Jensen's stop E is to

change the direction of the cans. The form shown in

his drawing is a plain transverse bar extending across

the belt. When the can body impinges against this bar,

further forward motion of the can-body is stopped or

arrested, and at the same instant the feeder grasps it

and changes its direction of motion by sweeping it

transversely from the belt.

In the Letson & Burpee machine there is a corres-

ponding device which accomplishes the same purpose

in substantially the same way. That device consists of

the rim of the wheel indicated in the drawing by the fig-

ure 36. This wheel rotates in the line of the arrow^s on

the shaft 35. It is a skeleton wheel having semi-circular

recesses or pockets formed in its periphery, into which

the can-bodies are fed and there held. The wheel ex-

tends transversely across the belt and in the position

shown in the cut, which is the position illus-

trated in the Letson & Burpee patent drawing, it

will be seen that a portion of the rim of the wheel ex-

tends transversely across the belt immediately in front

of the can in substantially the same way as the

transverse bar, except that it is not stationary. The

moving can-bodies strike against this obstruction, and

the inevitable result is to arresst or retard the forward
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motion of the can. It is true that the can does not

come to a dead stop, as in the Jensen device, because

of the curvature in the rim of the wheel 36, which is

constantly moving. The actual result, however, is that

the motion of the can-body is retarded and arrested

until the recess in the wheel comes around and grasps

the can-body and transversely sweeps it from the sur-

face of the belt. It practically '^stops'' further for-

ward motion of the can, by retarding the same until the

recess reaches the can and sweeps it from the belt. We
submit, therefore, that the functions of the two devices

are the same. It may be true that in the Leston &

Burpee machine there is not a technical '^stop," inas-

much as the device does not effectuate an absolute dead

stop of the can-body, but nevertheless the fact remains

that it does to the can-body exactly the same thing that

is done to the can-body by the Jensen stop, viz: it ar-

rests the forward motion of the can-body and changes

its direction by causing it to be swept of¥ of the belt

transversely. When two devices do substantially the

same thing in substantially the same way, they are me-

chanical equivalents, although they may be called by

different names or may be of different form and details

of construction. The fact that Letson & Burpee's wheel

is rotary, while Jensen's stop is stationary, is immate-
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rial, because the claim does not necessarily call for a

stationary stop. It merely calls for "a stop E," and

such a stop may be either stationary or moving.

Nor is it a material fact that the Letson & Burpee

wheel acts as a feeder as well as a stop. So long as it

has the function of a stop, it matters not how many ad-

ditional functions it has.

In regard to this claim we call the court's attention

to the fact that it is one for a pioneer invention. Mr.

Jensen was the first in the art to use such a combination.

Prior to his invention no device, of any kind, shape or

form, was known or used for feeding filled cans to an

automatic capping machine. Prior to him filled cans

had not been automatically capped by any kind of a

machine, but only by hand. Consequently, this claim

is entitled to a broad and liberal construction under

the doctrine of Morley Machine Co. vs. Lancaster, 129

u. s.

It may possibly be contended that because the claim

refers to the stop by letter, calling it a ''stop E," there-

fore the claim is limited to such specific form of stop.

The argument is unsound. There have been cases, it is

admitted, where the courts have held that an element

of a claim must be limited to the specific form shown,

when said element is designated by a specific letter or
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figure; but this only applies when the invention is a

narrow one and a mere improvement over prior de-

vices. It does not apply where the claim is for a pio-

neer invention. If an inventor makes a pioneer in-

vention, which he illustrates in his drawing by letter,

he may claim it by such letter in his claim, and yet his

claim will be just as broad in contemplation of law as

though he had framed the claimed in broad generic

language. Indeed, the reading of the law^ w^ould imply

that it is the duty of a patentee to claim his invention in

the precise form shown in his drawing, whether his in-

vention be broad or narrow, pioneer or improvement.

The law is embodied in section 4888 of the revised stat-

utes, w^hich reads as follows:

" Before any inventor or discoverer shall receive a

" patent for his invention or discovery, he shall make
" application therefor in Vv^riting to the commissioner
" of patents, and shall file in the patent office a written

" description of the same and of the manner and pro-

" cess of making, constructing, compounding and using

" the same in such full, clear, concise and exact terms
*' as to enable any person skilled in the art or science

" to which it appertains or with which it is most nearly

" connected, to make, construct, compound, and use

" the same; and in case of a machine he shall explain

" the principle thereof and the best mode in which he

" has contemplated applying that principle so as to dis-

tinguish it from other inventions; and he shall par-



122

" ticularly point out and distinctly claim the part, im-
*^ provement or combination which he claims as his in-

" vention or discovery/'

According to the italicized portion of the above sec-

tion, it would appear that the inventor must claim his

invention in the form shov/n and illustrated. If the

particular part he claims is designated by a letter,

then he can claim it by such letter. In that

way he would ''particularly point out and distinct-

" ly claim the part, improvement or combination

" which he claims as his invention or discovery." He

might likewise claim it by the particular name or des-

ignation which he has applied to it in his specification.

But in both cases, if his invention is a pioneer one, he

would be entitled to a broad and liberal doctrine of

equivalents.

But however that may be, as an abstract proposition

of law^, it is too well settled to admit of question that

the use of reference letters or figures in a claim for a

pioneer invention does not necessarily operate as a limi-

tation, although the rule is different in the case of a

claim for a narrow invention.

This point of law was considered by the court of ap-

peals of the sixth circuit in the case of McCormick

Harvesting Mch. Co. vs. Aultman et ai, 69 Fed. Rep.,

393. There the claims in question used reference let-
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ters, but that was held to be no limitation, in view of the

pioneer character of the invention.

In an elaborate opinion rendered by Judge Taft it

was said concerning these claims:

" It is further pressed upon the court that the mere
" fact that the claims of the Gorham patent are ex-

" pressed by reference to the lettered parts of the ma-
" chine, as shown in the drawings, must lead to a literal

" and formal construction of the claims, and limit their

" scope exactly to the form of the device used and sug-

" gested by Gorham. This was the view of the learned
" justice who delivered the opinion in the court below,

" and he cited the cases of Weir vs. Morden^ 125 U. S.,

^^ 106, and Hendy vs. Iron JVorks, 127 U. S., 375, in

'* support of his conclusion. We are unable to concur
'^ in this application of those cases. They did not in-

" volve pioneer or even meritorious patents. They
" were for devices which were at the best mere im-
** provements on previous well known devices, and, no
'' matter what the claims had been, they would have
^^ been limited to the particular forms therein describ-

'^ ed. In the latter case, the court found that there was
^^ no invention or patentability in the elements claimed
" and, as an additional reason for holding the patent

" invalid, suggested that the element claimed was link-

'^ ed in combination with a particular form of cylinder

" by letter reference to the drawings, and, therefore, in

" such a case, the combination was limited to the par-

" ticular character of the cylinder. Certainly neither

" of these cases established a hard and fast rule that

" where a patentee claims a combination of certain ele-
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'^ ments shown in his patent, describing them by refer-

" ence letters in the drawings, he thereby deprives him-
'' self of the benefit of the liberal doctrine of equivalents

" applicable to pioneer patents, if otherwise he is en-

" titled to its application. See Delemater vs. Heath,
" 20 U. S. App., 14, 7. C. C. A., 279, 58 Fed., 414.
'' Whether he specifically claims in his patent the

" benefits of equivalents or not the law allows
'^ them to him according to the nature of his

'' patent. If it is a mere improvement on a

" successful machine, a mere tributary invention,

'' or a device the novelty of which is con-

" fined by the past art to the particular form shown,
" the range of equivalents is narrowly restricted. If it

" is a pioneer patent w^ith a new result, the range is very
'' wide, and is not restricted by the failure of the

" patentee to describe and claim the combinations of

" equivalents. Nothing will restrict the pioneer paten-

" tee's rights in this regard save the use of language in

*' his specifications and claims which permits no other
'' reasonable construction than one attributing to the

^' patentee a positive intention to limit the scope of his

** invention in some particular to the exact form of the

'' device he shows, and a consequent willingness to

" abandon to the public any other form, should it be
'^ adopted and prove useful. Instances of such a limi-

'* tation may be found in Keystone Bridge Co. ws.Phoe-

" nix Iron Co., 95 U. S., 274, and in Brown vs. Manu-
'' facturing Co., 6 U. S. App., 427, 16 U. S. App., 234,

"6 C. C. A., 528, 57 Fed., 731. But there is no such
'^ limitation in the patent under discussion, and the rule

^' applies which was so fully explained in JVinans vs.

'* Denmead, 15 How., 330, where the court said:
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'' Tatentees sometimes add to their claims an ex-

^* ^ press declaration to the effect that the claim extends
" ^ to the thing patented, however its form or propor-
" ^ tion may be varied. But this is unnecessary. The
" ^ law so interprets the claim without the addition of
" ' these words.'

"

The syllabus of the case on this point is as follows:

'^ The mere use of reference letters in the claims
'^ of a combination patent does not of itself, where the
'' invention is really of a primary and pioneer character,
'^ limit the scope of the claims to the exact form shown.
'' On the contrary, nothing will restrict a pioneer paten-
'* tee's rights, save the use of language in his specifica-
'' tions and claims which permits of no other reason-
'' able construction than that he positively intended to

" limit the scope of his invention to the particular form
^' shown, thus indicating a willingness to abandon to

" the public any other form."

The question was again examined by the court in

the case of National Hollow Brake Beam Co. vs. In-

terchangeable Brake Beam Co., io6 Fed. Rep., 714,

where the claim under discussion uses numerals in des-

ignating certain elements.

In the opinion rendered by Judge Sanborn it is there

said:

** Finally it is said that the patent is limited to the
" precise geometrical form of end caps shown in the
" specification and drawings, by the fact that the figure
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" ^8' appears after the words 'end caps' in the claim.

" There are cases wherein the form of a device is the
'' principle of the invention. There are other cases

" wherein the state of the prior art and the specific

" terms of the specification and drawings leave no
" doubt of the intention of the applicant to restrict his

" claim to the specific form of the device or element he
" points out. In such cases claims of patents are some-
" times limited to the specific forms of the devices

" pointed out by letters or numbers in the claims or
" specifications. {Weir vs. Morden, 125 U. S., 98, 107;

''Railroad Co, vs. Kearney, 158 U. S., 461, 469; Craw-
'" ford vs. Heysinger, 123 U. S., 589; McCormick Har-
'' vesting Mach. Co, vs. Aultman, Miller & Co. (C.

"C), 58 Fed., 773; Newton vs. Manufacturing Co.,

'* 119 U. S., 373; Bragg vs. Fitch, 121 U. S., 478; Dry-
'' foos vs. Wiese, 124 U. S., 32; Hendy vs. Iron Works,
" 127 U. S., 370, 375). But this is not a case of that

*' character. The form of the caps and the specific me-
" chanical devices by which they should be locked with
" the brake-head and brake beam were immaterial to

*' the principle of this invention. Caps of many forms,

'' many obvious mechanical devices for fastening them
" to the compression member, the brake-heads and the

'^ brake beams, and preventing these elements from ro-

"tating upon each other, would perform the same
'^ function in the combination of the patentee as those

*' which he pointed out. The specification, the draw-

" ing, and the claim show that the patentee was not

'' ignorant of this fact, nor of the law by which this pat-

*' ent must be interpreted. He never claimed the form

" of his caps as a part af his invention. He never de-

*' scribed in his specification or drawing as an essential
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" part of his invention or of the caps themselve, those

'' peculiarities in the caps by the omission of which the

'^ appellee seeks to escape infringement.
" The description in a specification or drawing of

'^ details which are not, and are not claimed as, es-

*' sential elements of a com.bination, is the mere point-

'' ing out of the better method of using the invention.

'' {City of Boston vs. Allen^ 91 Fed., 248, 249, 33 C. C.

" A., 485, 486). A reference in a claim to a letter or
'^ figure used in the drawing and in the specification

*^ to describe a device or an element of a combination
'^ does not limit the claim to the specific form of that

" element there shown, unless that particular form was
" essential to, or embodied the principle of, the im-
" provement claimed. {Sprinkler Co. vs. Koehler, 82
" Fed., 428, 431, 27 C. C. A., 200, 203, 54 U. S. App.,

''267, 272; McCormick Harvesting Machine Co, vs.

'^ Aultman, Miller & Co., 69 Fed., 371, 393, 16 C. C.
'' A., 259, 281, 37 U. S. App., 299, 343 ; Muller vs. Tool
'' Co., 77 Fed., 621, 23 C. C. A., 357, 47 U. S. App.,
" 189; Delemater vs. Heath, 58 Fed., 414,424, 7 C. C.

" A., 279, 284, 20 U. S. App., 14, 30; Reed vs. Chase
" (C. C), 25 Fed., 94, 100; Walk. Pat. (3d Ed.), Sec.

" 117a). That interpretation which sustains and vitil-

'^ izes the grant should be preferred to that which
'' strikes down and paralyzes it. {Reece Button Hole
'' Mach. Co. vs. Globe Button Hole Mach. Co., 61
'^ Fed., 958, 962, 10 C. C. A., 194 198, 21 U. S. App.,

'^244, 363; Consolidated Fastener Co. vs.Columbian
^^ Fastener Co. (C. C), 79 Fed., 795-798; American

''Street Car Advertising Co. vs. Newton Street

''Railway Co. (C. C), 82 Fed.,732, 736; McSherry

''Mfg. Co. vs. Dowaigiac Mfg. Co., 41 C. C. A., 627,
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^' loi Fed., 716, 722). One who appropriates a

" new and valuable patented combination cannot es-

" cape infringement by uniting or operating its ele-

" ments by means of common mechanical devices
'' which differ from those which are pointed out for

" that purpose, but which are not claimed in the patent.

" {Deering vs. Harvester Works, 155 U. S., 286, 302;
*' City of Boston vs. Allen, 91 Fed., 248, 249, 33 C. C.
** A., 485, 486; Schroeder vs. Brammer (C. C), 98

"Fed.i 880)."

And the syllabus of the case on this point is as fol-

lows:

"A reference in a claim of a patent to a letter or fig-

" ure used on the drawing and in the specification to

" describe a device or an element of a combination does

" not limit the claim to the specific form of that device

" or element there shown, unless the particular form
" was essential to, or embodied the principle of, the

" improvement claimed."

Other cases deciding this point are:

Sprinkler Co, vs. Koehler^ 82 Fed. R., 428.

Muller vs. Tool Co.y 77 Id., 621.

Delemater vs. Heath, 58 Id., 414.

Reed vs. Chase, 25 Id., 94.

In view of the rule of law announced in the cases

cited, it follows that the stop called for by Jensen's

claim I is not necessarily limited to **the stop E''—that
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is to say, to a stop consisting of a stationary bar, but in-

cludes and covers any and all forms of stop which per-

form the same function in the same manner. That

function is ^'to change the direction of the cans," and

this function is performed by the Letson & Burpee

stop, which consists of a skeleton wheel.

The Jensen claim i must be construed as though it

read as follows:

"An endless traveling carrying-belt, a device extend-

" ing across it to change the direction of the cans, and
" arms swinging over the belt, whereby the delivery of

" the cans from the belt to the feeder is rendered exact,

" substantially as herein described."

Such is the real scope of the invention covered by the

claim, and if it had been so worded, even the technical

and learned counsel for defendants could have urged

nothing against it.

Of course we recognize the fact that the particular

form of stop shown in the Jensen drawings is different

from that of Letson & Burpee. The first is a bar ex-

tending across and above the carrying belt; the sec-

ond is a skeleton wheel rotating across and above the

carrying belt. But both of them perform the same

function of stopping or arresting the further forward

movement of the cans and changing their direction by
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interposing an obstacle in the path of the cans. To

that extent they are mechanical equivalents, in view of

the primary character of the Jensen invention.

But it may be urged that the Letson & Burpee 'Svheel

36" does more than to stop the forward motion of the

cans, in that it also acts as a feeder to sweep the cans

from the belt and convey them to the capper, whereas

in the Jensen patent a separate device is used as the

feeder. This contention in no way affects the question

at issue. It matters not how many other functions the

defendants' wheel 36 performs, so long as it performs

the function of Jensen's stop E. It may be an improve-

ment over Jensen, may operate as a better device, but

still the fact remains that it is a stop, a device to change

the direction of the cans.

Mr. Robinson, at Sec. 251 (Vol. I) of his work on

patents, says: "Again, equivalence is not affected by

" the fact that the new element performs in the inven-

" tion some function in addition to the old"; and in

Atlantic Giant Powder Co. vs. Goodyear, 3 B. & A.,

161, it is said by Judge Sprague that '^the books are full

'* of such cases."

It is not infrequently the case that an infringing

device is an improvement on the patented structure.

That is the excuse usually advanced by the infringer

as a palliation for his wrong-doing, but a patented in-
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vention cannot be appropriated by an infringer mere-

ly by adding improvements thereto. Said the supreme

court in Burt vs. Evory, 133 U. S., 358:

" A new idea may 'be ingrafted upon an old inven-

" tion, be distinct from the conception which preceded
" it, and be an improvement. In such case it is patent-

" able. The prior patentee cannot use it without the

" consent of the improver, and the latter can not use
" the original invention without the consent of the

" former."

A perfect illustration of this doctrine is found in

the two cases of Clough vs. Barker, 106 U. S., 166, and

Clough vs. Manufacturing Co., 106 U. S., 178.

Clough^s second claim covered the combination of a

regulating valve with a perforated bat-wing burner

and surrounding tube in a lamp. He was the first in

the art to apply a valve arrangement of any kind in

such combination. Hence he was a pioneer, and his

claim was broadly construed to cover all valve regula-

tions, whatever might be their form of construction,

in such a combination.

The defendant had secured a subsequent patent,

showing a specific form of valve regulation in such a

combination, which form was different from that of

Clough. Yet it was held to be an infringement, and in



132

the first of the two cases cited Clough was awarded an

injunction.

It appears, however, that the defendant's subse-

quently invented specific form of valve regulation was

better than the form shown in the Clough patent, and

Clough began to use the same. Thereupon the defend-

ant in the first case sued Clough and secured an injunc-

tion preventing him from using said specific form.

Thus we see that Clough enjoined Barker from infring-

ing the Clough patent for the pioneer invention, and

Barker enjoined Clough from infringing the Barker

patent for the improved form.

And so here, the Jensen device is a genus invented

by Jensen; the Letson & Burpee device is a particular

species of that genus invented by Letson & Burpee.

Neither one can infringe upon the other. Jensen can-

not use the Letson & Burpee device, although such de-

vice is an infringement of his patent. Letson & Bur-

pee cannot use their own device, because it is an in-

fringement of the Jensen patent. This is a well recog-

nized principle of patent law and was fully discussed

and passed upon in the case of Bowers vs. Fon Schmidt,

hereinabove referred to.

It is applicable to the case in hand. Jensen made a

generic invention; Letson & Burpee, eleven years af-
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terwards, made an improvement thereon, consisting of

a new species, exhibiting the basic principle of Jensen's,

but differing in details of mechanism. But this subse-

quent invention is subordinate and subject to the Jensen.

The lower court found against us on this claim i and

we submit that such ruling was error.

Infringement of Claim 3.

3. In combination with a transverse belt, the feed-

er having projecting arms, between which the cans

are received from the belt, and the actuating devices

by which the motions of the feeder are produced, sub-

stantially as herein described.

This claim contains no reference letters. Its lan-

guage is broad and generic, and ought to satisfy the

most hypercritical. Its elements are: (i) The belt;

(2), the feeder; (3), actuating devices, forming a com-

bination covering a primary invention. Like claim i,

it is for a sub-combination, relating only to the disposi-

tion of the cans prior to the capping operation; but it

is broader than claim i.

The Letson & Burpee machine contains all the ele-

ments of this claim 3, combined together in substan-

tially the same manner and accomplishing the same re-
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suit, viz: the automatic delivery of filled cans to the

capping mechanism.

The first element, a transverse belt, is certainly found

in the Letson & Burpee machine.

The second one, the feeder having the projecting

arms between which the cans are received from the belt,

is likewise found in the Letson & Burpee machine,

though in a slightly different form from that shown in

the Jensen drawings.

For convenience we herewith reproduce the t\vo

feeders and show them on adjoining page.

In the Jensen device the can is received bet^veen the

arms HH, and by them carried away to the capping

mechanism.

In the Letson & Burpee device the can is received in

the recess C, bet^veen the parts lettered HH, and by

them carried away to the capping mechanism.

Those parts are essentially "projecting arms between

'^ which the cans are received." Plainly, they are me-

chanical equivalents of Jensen's arms. In both de-

vices the can is caught between these arms and by ''a

" circular sweeping ' motion removed from the belt to

the capping mechanism.

It is no answer to say that defendant's feeder is cir-

cular in form, while Jensen's is rectangular, and that
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the can receptacles in Jensen's are square, while those

of Letson & Burpee are round.

For the purposes of still further elucidation, cut out

one of the recesses in the Jensen feeder and one of the

recesses in the Letson & Burpee feeder, and place them

side by side. They will present substantially the fol-

lowing forms

:

r
//

;j

H H H

The sole and only difference between the two devices

is one of form. One is square, while the other is semi-

circular. This does not effect any change of function.

Jensen's might as well have been semi-circular and Let-

son & Burpee's might as well have been square. No
different function would have been effected. Change

the recess in Jensen's feeder to a semi-circular form,

and it will act precisely as before. Change Letson &
Burpee's to a square, and it also will act as before.

Form is not of the essence of the device.

Authorities are not wanting on this precise point

Thus, in Brush vs. Gondii^ 132 U. S., 39, it was held
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that a square clamp for a carbon rod in an electric lamp

was the equivalent of a circular clamp.

In Electric Co. vs. Julien, 38 Fed. Rep., 145, it was

ruled by Judge Coxe, as follows:

" Neither can there be anything patentable in the

" mere shape of the holes. A patent for a device con-

" taining round holes will preclude a subsequent patent

" for the same device with square or triangular holes."

Similar rulings were made in U. S. Bunging Co. vs.

Independent B. & B. Co.^ 31 Fed. Rep., 79. and Moor^

vs. Clay, 65 Fed. Rep., 526.

The formal difference between the Jensen and Let-

son & Burpee feeder is that one has square, while the

other has round receptacles (holes) for the cans.

Nor is it any defense to contend that the Jensen feed-

er has an elliptical motion, while the Letson & Burpee

feeder has a true circular motion, because the claim

does not call for any particular kind of motion, and

each of the kind referred to is within the language of

the claim.

The remaining element of claim 3 is ''the actuating

" devices by which the motions of the feeder are pro-

" duced."

Both feeders have actuating devices which produce

"a circular sweeping motion," and that is all that is
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required. We admit a difference in form and details,

but the claim calls for no particular form. It includes

and covers any and all forms of mechanism, which will

impart to the feeder ^'a circular sweeping motion," and

it is utterly immaterial whether that motion be truly

circular or elliptical. Indeed the motion of defend-

ants' feeder is strictly within the literal language of Jen-

sen's patent. It is there said: "These cranks have ver-

" tical shafts, which are journaled in the frame, and

" power is applied to move them, so that they produce

" a circular sweeping motion of the feeder or carrier

" and forked arms. By this motion the cans are moved

" across the table."

What language could be adopted which would more

accurately apply to the motion of Letson & Burpee's

feeder?

Concerning this claim, defendants' counsel says at

page 71 of his brief:

"To make any pretense tht^.t the defendants' machines
" or any of them infringe the foregoing claim is as mon-
" strous as it is absurd and ridiculous."

Other language of similar import is found scattered

throughout his brief, and the opinions given by our ex-

perts are characterized as "so manifestly absurd that

" no court would give them any serious consideration."
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Such language, we venture to remark, is out of keep-

ing with the dignity of the occasion. It may possibly

be intended to bolster up a weak defense, but certainly

cannot be taken as evidence of a strong one. It is neith-

er courteous to opposing counsel, nor fair to the court.

Immediately following it, on page 71, are given the

reasons for asserting that there is no infringement of

this claim 3. It is there said:

"There is no feeder having the projecting arms be-

" tween which the cans are received from the belt in

" the defendants' machine, and never has been."

In answer, we assert that there is in said machines

a feeder, consisting of the wheel 36; that this wheel has

semi-circular recesses in its periphery, into which the

cans are received, and the projecting walls or sides of

these recesses are the mechanical equivalents of the

projecting arms of the Jensen feeder, because both

devices perform the same function, to wit: acting as

receptacles for the cans, and in the same way, to wit:

by partially enclosing the cans. We again reproduce

here cuts of the two receptacles, viz:

V-

H

]

H H M
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Will the counsel assert that these two figures are not

mechanical equivalents?

It is next said on page 71 of said brief: ''No device

'' or devices of the defendants' machine performs the

" operation that the feeder F performs, or that has its

'' motions produced by the actuating devices that pro-

" duce the motions of feeder F."

In answer to the first clause of the above sentence,

we contend that the operation of the feeder F is simply

to transfer the cans from the belt to the capping mech-

anism. It is a carrier, nothing else. Indeed, the patent

calls it '' the feeder or ''carrier F/^ That is the sole ob-

ject, the sole function of the Feeder F. Now it would

indeed be a bold man who would assert that the Letson

& Burpee feeder 36 does not perform that identical

function. That is exactly what it does do. Hence, it

is easy to see the fallacy of counsel's assertion that "no

" device or devices of the defendants' machine performs

" the operation that the feeder F performs."

Concerning the second clause of the counsel's sen-

tence quoted supra, viz: "or that has its motions pro-

" duced by the actuating devices that produce the mo-

" tions of feeder F," we freely admit that the specific

form of actuating mechanism of Jensen is different

from that of defendants. But that fact is of no mo-
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ment. Jensen lays no claim to invention in the form of

his actuating mechanism. Such form is no part of his

invention. It was old in the art before him. He de-

vised a feeder or carrier for transferring the cans from

the belt to the capping mechanism by ^'a circular sweep-

" ing movement." An actuating mechanism was nec-

essary therefor. He found such mechanism old in the

art and used it. He might have used other forms, if

he had so desired. His claim calls generally for '^ac-

tuating devices," and any and all form.s which will pro-

duce "a circular sweeping motion of the feeder," are

within its purview.

Will the learned counsel say that the Letson & Bur-

pee feeder wheel 36, has not a circular sweeping mo-

tion, or that it has not "actuating devices" for produc-

ing such motion? If not, he cannot deny infringe-

ment of claim 3. That claim covers broadly the com-

bination with a transverse belt of any kind of feeder,

which has projecting arms and a circular sweeping mo-

tion, and any kind of actuating devices which will pro-

duce such circular sweeping motion. The reason for

this is that such a combination was absolutely new in

the art, and defines accurately the scope of the actual in-

vention made by Jensen. This brings the case directly

within the ruling of Morley Machine Co. vs. Lancas-
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ter; and in view of so exalted an authority as the high-

est court in the land, will the learned counsel still in-

sist that our charge of infringement of claim 3, "is as

"monstrous as it is absurd and ridiculous"?

Infringement of Claim 5.

5. The inclined chute into which the caps are

placed and a stop extending across said chute, so as to

prevent the caps from moving downward, in combina-

tion with a trigger extending across the path of the

cans, as they are moved toward the capping table, said

trigger being connected with the stop, so that as it is

moved backward by the passage of the can, it with- \

draws the stop to allow a cap to move down the chute,

substantially as herein described.

This is a broad and comprehensive claim covering a

pioneer invention of remarkable ingenuity and un-

doubted merit. The essence of the claim consists in

the releasing of the caps by the can itself so that each

can automatically supplies its own cap. Prior to Jen-

sen this had never been done, but the caps had been al-

ways supplied by hand. This claim is the first in the

history of the art where the can, by its own motion, au-
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tomatically releases from a collection of caps, its own

particular cap, ready for the capping operation.

The elements of the claim are, (i) a cap-carrying

chute; (2) a stop extending across the chute to regu-

late the movement of the caps; (3) a trigger in the

path of the cans; (4) connecting mechanism between

the trigger and the stop, all so combined and arranged

that the can pulls the trigger, and thereby the stop is

released and a cap moves down the chute towards the

capping mechanism to be applied to the particular can

which has released it. When the released cap reaches

the bottom of the chute, a forked arm or finger, desig-

nated in the patent by the letter "V," and operated by

an ingenious mechanism of levers, cams, toggle joints,

etc., not necessary to be described here, reaches forward

and rakes the can cap into the capping mechanism and

there places it in its proper position immediately above

the can to be headed. The operation of this forked arm

"V" resembles very much the operation of a human

hand, and, indeed, the operation of this combination of

claim 5, whereby each can releases its own cap, seems

almost to partake of human intelligence. It certainly

is one of the most ingenious pieces of mechanism we

have ever been called on to examine, and illustrates and

embodies an idea entirely original with Jensen. Nor

can there be any question as to its utility. It acts with
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the precision of clock-work, and as long as the ma-

chinery is in good order, it is impossible for it to make

a mistake. This claim is beyond all peradventure of a

doubt a claim for the broadest and most pioneer of in-

ventions. There is nothing in the prior art resembling

it in the remotest degree. It performs a function which

in every respect is entirely new and was original with

Jensen. This is admitted by defendants.

Under these circumstances, the claim is entitled to

the broadest and most liberal construction ever given

to any claim. It is not confined to the form of the par-

ticular elements which go to make up the combination,

but covers all other devices which would be m.echanical

equivalents thereof in the broadest sense of the term.

The defendants' device which is charged to be an in-

fringement of this claim will be clearly seen from the

cut opposite page 93 of this brief. It shows a trigger

in the path of the cans, stops or fingers in the path of

the caps, and a connecting mechanism between the trig-

ger and the stop whereby each can automatically re-

leases its cap. It does not show the "inclined chute in-

" to which the caps are placed," but does show an end-

less-traveling belt for carrying the caps. In other

words, Letson & Burpee have substituted for the chute

a carrying belt, and the sole and only question for con-

sideration is, whether or not a cap-carrying belt is
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the mechanical equivalent of a cap-carrying chute. If

these two devices are mechanical equivalents, then

clearly the claim is infringed. Whether or not they are

mechanical equivalents depends upon the scope of the

claim. If the claim is for a pioneer invention, then the

broadest possible doctrine of mechanical equivalents is

applicable; and under the decisions heretofore cited,

and under that doctrine, there can be no escape from

the conclusion that the tvvo devices are mechanical

equivalents. That the claim is for a pioneer invention

cannot be denied. It has not been denied heretofore

by defendants, nor by any one else, so far as we are

aware; and even if it were denied, the state of the

art shows beyond all question that the claim does cover

a pioneer invention.

But let us consider the matter on its merits, without

regard to the pioneer character of the invention. The

function of Jensen's chute is to operate as a receptacle

for a column of caps and allow only one at a time to

be released and delivered to another mechanism, which

carries it to the capping device. This is the sole and

only function of the Letson & Burpee belt. That belt

acts as a receptacle for a column of caps and delivers

said caps to another mechanism, which carries them to

the capping device. If any other function is performed
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by the belt, we have failed to discover it. None has

been suggested by counsel, and we may, therefore, as-

sume that we are correct.

It is true that in the case of a chute the caps move

down its surface by gravity, while in the case of the

belt the caps are moved by mechanism; but this is not

a material difference in the mode of operation. That

stationary chutes and moving belts, as delivering de-

vices, are interchangeable and the equivalents of each

other in this and other arts, cannot be denied. The

proposition is too apparent for serious doubt and the

evidence fully sustains us in this contention.

On this subject the expert witness, Monteverde, tes-

tified as follows: ''I have seen, if I am not mistaken,

both cans and heads fed by means of chutes and belts.

It is a well-known device. * * * Xhe feeding by

means of a belt is old; it is not new; it is very old in

the art, and it certainly is almost identical with feed-

ing by means of a chute. The object attained is the

same, and in mechanics it would be considered an

equivalent and the one would be used in preference

to the other, mainly in cases where, for convenience,

the preference would be given to one or the other of

them.

^' X. Q. 178. What do you mean when you say that

^' feeding by a belt is old?
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" A. Feeding anything by a moving belt, feeding

'* cans, feeding heads, feeding ores, feeding coal—feed-

'' ing anything." (Dep. Monteverde, p. 164.)

The expert witness, Seely, testified that a cap-carry-

ing belt is "a well-known and equivalent means for ac-

'^ complishing the same result" as an inclined chute.

(Rec, p. 199.)

The defendant Burpee testified that in the arts he

found both chutes and belts used as conveyors in a great

many instances; that in some instances chutes could

be used to better advantage, while in others belts were

preferable, dependent upon the circumstances, adding,

" they were both well-know^n for carrying purposes."

(Dep. of Burpee, Rec, p. 386.)

The defendants have furnished another piece of evi-

dence, which, we think, conclusive.

While prosecuting their application for their pat-

ent in the patent office, they endeavored to obtain claims

for a combination in which a carrying belt for deliv-

ering the cans after being capped was one of the ele-

ments, which combination differed from prior combi-

nations in the art only in the substitution for such a belt

of an inclined chute. Their claims for such combina-

tion were rejected by the patent office on the ground

that carrying belts were well known mechanical equiv-
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alents for inclined chutes and that the substitution of

the belt for the chute was no invention. They acqui-

esced in this action of the patent office, and cancelled the

claims, or amended them to meet the ruling of the

office.

To be exact in this matter, the file-wrapper of the

Letson & Burpee patent shows that they originally

asked for two claims, designated as i8 and 20, which

read as follows:

" 18. In a machine of the class described, having
" a rotatable table with contractible openings thereirf

" and can supports below such openings and cap-seats

" within the same, means for simultaneously deposit-

" ing a can on one of the seats below the opening and
" a cap into its seat above the same, and of pressing the

" cap downward while the can is being pushed upward
" and for releasing and delivering the same to a belt

"
73, as set forth.

^*20. In combination with a rotatable table having
" contractible openings therein and reciprocating disks

" above and below such openings, and reciprocating

" plates on each side thereof, means for placing a cap
" on said plates over one of the openings while the open-
" ing is contracted, and for placing a can on one of

" the reciprocating support disks beneath such open-
*' ing and forthwith drawing the plate from beneath
" the cap and for pressing such cap downwards while
" the can is being driven upwards into the same, and
" means for expanding said opening and delivering the
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" can to a delivery belt 73, as and for the purpose set

" forth."

It will be seen from the foregoing that Letson &
Burpee proposed to use an endless traveling belt for

carrying away the cans after they had been capped.

Under date of July 20, 1898, the patent office rejected

these two claims in the following language

:

"Claims 18 and 20 are rejected on 382530, May 8,

'' 1898, Leavitt, Sheet Metal Ware Making, Vessels,

" Die Seaming; and 443445, above cited," (December

23, 1898, Jensen, Sheet Metal Ware Making Vessels,

Roller Seaming).

In answer to this rejection, Letson & Burpee, on No-

vember 2, 1898, filed in the patent office an argument

as follows

:

" A reconsideration of claims 18 and 20 is asked for

" the reason that they set out a specific construction,

" which is not shown by the references. Should the

" examiner still consider the references pertinent, he
*'

is respectfully requested to apply the same more
'' fully."

In answer to this argument the examiner again re-

jected the claims in a communication, dated Novem-

ber 29, 1898, in which he said:
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"Claims 1 8 and 20 are each rejected on the references

'^ of record cited against these claims. Leavitt shows

" a table having contractible openings, a can support

" above and below such openings, and cap seats within

" the same and means for pressing the can and the cap

" together and means for releasing the same. Jensen
*' shows the same, with also a rotatable table and chute;
*' there is no invention in substituting a belt for a chute,

^^ since belts and chutes were commonly used in the

" artr

Letson & Burpee acquiesced in this ruling and

amended their proposed claims, so as to meet the views

of the examiner.

The result of the above-quoted proceedings is to

estop Letson & Burpee from now claiming that an end-

less carrying belt for delivering cans is not the mechan-

ical equivalent of an inclined chute for delivering cans.

The Jensen patent on which the rejection was based

is not the Jensen patent in suit, but is another patent of

Mr. Jensen's, covering a can-capping machine, which

he subsequently devised as an improvement upon the

original invention, and the same is fully described and

set forth in the case of Norton vs. Jensen, 90 Fed. Rep.,

415, where it was held by the court of appeals that the

said improved device of Jensen was not an infringe-

ment upon the Norton patent. By reference to that

patent, as shown in the report of the case, it will be



seen that Letson & Burpee obtained the fundamental

idea of a continuous machine from Jensen's improved

machine, there shown. It is a continuously operating

device, but is subsers'ient to the original patent. Said

second Jensen patent also shows a gang of rotary plung-

ers and a stationary cam for operating them substan-

tially as shown in Letson & Burpee's patent. Doubtless

it is from that source that Letson & Burpee got their

ideas.

It is too late now for Letson & Burpee to contend that

a delivery belt is not the mechanical equivalent of a

delivery chute. Their action in the patent office con-

clusively estops them from making such contention.

The examiner plainly told them that there was "no in-

" vention in substituting the belt for the chute, since

" deliver\' belts and chutes are commonly used in the

" art." In other words, he told them that the two de-

vices were mechanical equivalents. They deliberately

acquiesced in this ruling and took their patent with that

understanding. The rule of law applicable to such

cases is too well settled to require further elaboration,

and we content ourselves with merely citing the author-

ities which sustain it:

Huhbell vs. U. S,, 179 U. S., 77.

Morgan vs. Albany, 152 U. S., 425.
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Fay vs. Cordesman, 109 U. S., 408.

Sargent vs. Lock Co., 114 U. S., 63.

Sheppard vs. Carrigan, 116 U. S., 593.

Leggett vs. Avery, loi U. S., 256.

Vulcanite Co. vs. Davis, 102 U. S., 202.

Mahn vs. Harwood, 112 U. S., 354.

Wheaton vs. Norton, 70 Fed. Rep., 833.

Phoenix Castor Co. vs. Spiegel, 130 U. S., 368.

F^/^ Lo^y^ Co. vs. Berkshire Bank, 135 U. S.,

379-

Dobson vs. L^^j^ 137 U. S., 258.

In the testimony given by the defendant Burpee, con-

cerning this claim, an effort is made to show that it is

of little value, and he states that the defendants' ma-

chine would work as well without the stops extending

across the path of the caps, provided the machine be

kept filled all the time with cans and caps, and he states

that some of his machines had been operated without

the stops. If this is true, then the infringement is

without the shadow of an excuse. If the device in

question is useless, and the defendants' machine can be

used just as well without it, then the use of it by the

defendants cannot be condemned in language too se-

vere, and it passes our comprehension to understand

the motive which calls forth such testimony.
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But in his contention as to the want of utility of this

device, the defendant Burpee is contradicted by his

own patent. On page 4, beginning at line 1 1 1 of the

specification in the Letson & Burpee patent, we find the

following language

:

"And now comes one of the most important features

of our machine. As a can is pushed around within

the arc 63, it will contact with the fixedly-disposed

arms of the bracket 86, pivoted on a stem 87a (see

Fig. 5), and by reason of such arms projecting in the

path of the cans, each can that passes will cause a

rigidly fixed arm 88, on the top of the said bracket,

to rock forward and back. A coupling connection

89 causes movement to be imparted to the spacing

mechanism 90, which is adjustably fixed to the pro-

jecting lug 91, on the cap-table 38. It will thus be

seen that each can releases its own cap—as, for in-

stance, when a cap B engages the bracket 86, a cap

A will be released, and as the next recess in the wheel

36 contains said can, the released cap will take the

seat in the cap-feed wheel 37, directly over such can,

and consequently, the can and cap will be transferred

to their respective positions beneath and on the table

20.

"The spacing mechanism 90 is a duplicate of the de-

vice 75, which reverses to engage the caps coming the

opposite way."

In view of this statement in the defendants' patent,

it is rather late in the day for them to contend that the
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device in question is of no utility. They thought it

was of very great utility when they were seeking to

secure their patent. The statement that they then

made on the subject is entitled to more credit than the

one which they are now making, and we think the

court will be justified in concluding that this device is a

most valuable one.

The answer which the learned counsel for defend-

ants makes in his brief to our charge of infringement

of this claim 5 appears to us weak. At page 74 of his

brief he says:

"The fundamental foundation device in this com-
" bination is the inclined chute. Without this inclined

" chute for the can heads the remainder of the mechan-
" ism would be entirely useless."

These statements are unsupported by the evidence.

The inclined chute is not "the fundamental foundation

device in this combination. Nor is it true that with-

out this chute "the remainder of the mechanism would

be entirely useless." That we are correct in this posi-

tion is clearly shown by the fact that a belt can be sub-

stituted for the chute, and has been so substituted by the

defendants. It is possible to conceive also of other

cap-delivering devices which might be substituted. A
rotating table might be used for the purpose, and was
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used by Jensen in his second patent, being the one in-

volved in Norton vs. Jensen, 90 Fed. R., 415. A simi-

lar device was used in the old Jordan machine. So

long as such devices operate as a receptacle for the caps,

and allow only one to be delivered at a time, they would

be equivalents for the chute and could be substituted

therefor. This element of an inclined chute in claim

5 is commensurate with any device which acts as a re-

ceptacle for the caps in mass and allows only one to be

delivered at a time. There are various devices in the

art which could be used for that purpose, and Jensen

selected one of them, to wit, the chute, as the one which

he considered to be the best for the purpose. He might

have selected any other, and his claim is broad enough

to include any other.

On page 75 of his brief, the counsel argues that this

Jensen chute is very defective in many particulars, and

he undertakes to point out one particular where he says

it is defective. But this is utterly immaterial to the

point under investigation. The chute certainly does

perform the function which Jensen had in mind, and if

it be true that other devices would perform that func-

tion in a little better way, he is not, for that reason, to

be denied the broad construction of his claim which

the law says he is entitled to.

At another place in his brief, the counsel argues that
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machine for the chute, and that a chute could not be

substituted for the belt in the Letson & Burpee ma-

chine, and from this argument he concludes that the

two devices are not mechanical equivalents. But in

that contention he is in error. It v^ould be perfectly

practicable to substitute a delivery belt for the chute

in the Jensen machine, and it would not require the

exercise of inventive genius to make the substitution.

Nothing more than the skill of the mechanic would be

required. In case of such substitution it may be true,

though we are not quite sure of that, that it would be

necessary to change the Jensen mechanism of the forked

arm V, for carrying the released cap into the capping

mechanism; but in that behalf it is to be remarked that

said forked arm V is no part of the combination of

claim 5. It is an independent device, brought into

play after the operation of the combination of claim ^

has been performed. Consequently, if it be true that

in substituting the belt for the chute it would be neces-

sary to provide other mechanism in place of the forked

arm V, that fact is utterly immaterial to the point in

hand.

It is equally apparent that in the Letson & Burpee

machine an inclined chute might be substituted for the

belt. It may be true in that case that a different device
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would be required for carrying the released cap into

the capping mechanism. That is to say, the cap-feed-

ing wheel might have to be changed to some other de-

vice; but that fact is utterly immaterial, just as was the

case supposed above of the substitution in the Jensen

machine of some other device for the forked arm V.

Even the defendant Burpee himself testified that it

w^ould not be impossible to substitute a chute for the

belt in his machine. (Deposition of Burpee, Rec,

397-8.) In this he was clearly right, for it requires but

small knowledge of mechanics to see that such substitu-

tion could be made. Both devices were old in the art,

and were interchangeable one for the other. Some-

times a chute was used; sometimes a belt. In the

words of Mr. Burpee himself: "They were both well

known for carrying purposes," and that whether one is

preferable to another depends upon the particular cir-

cumstances of the case. (Deposition of Burpee, Rec,

p. 386.)

At pages 75 et seq. of his brief, the counsel for de-

fendants refers to the fact that after a cap is released

from the Jensen chute, there is an additional and very

complicated mechanism for carrying the released cap

from the bottom of the chute into the capping mechan-

ism, and that the mechanism in the Letson & Burpee
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machine for that purpose, consisting of a cap-feed

wheel with recesses in its periphery, is entirely differ-

ent from the corresponding device in the Jensen patent,

consisting of forked arm V with its actuating mechan-

ism, and that the one cannot be substituted for the

other. But a moment's reflection must convince him

that this is utterly immaterial to the point under discus-

sion. That additional mechanism referred to, which

carries the released cap from the bottom of the chute

to the capping mechanism, is no part of claim 5. It is

not an element in claim 5, and has no more to do with it

than the plungers of the capping mechanism or the

feeder of the can-carrying mechanism. Such addi-

tional mechanism is covered by another claim in the

patent, not sued on herein, claim 7. Claim 5 covers the

combination only of the chute, the stop, the trigger, and

mechanism connecting the two whereby the can re-

leases its own cap. After that operation is performed

—that is to say, after the cap has been released from the

chute—then the function of the claim in question

ceases, and another entirely separate and independent

device comes into play and carries this released cap to

the capping mechanism. Therefore, it is utterly im-

material whether or not this additional mechanism,

which is not covered by claim 5, is different from the



158

mechanism used for the same purpose in the defend-

ants' machine; and it is utterly immaterial that the one

cannot be substituted for the other. We forbear to

dwell on the point any longer. It seems too plain for

further discussion.

Infringement of Claim 9.

9. The vertically moving plunger upon which the

cans are delivered by the feeder, in combination with

the conical guide situated above the cans, and the trans-

versely-moving slides upon which the caps are received

and held, with a mechanism by which the slides are

withdrawn as the can enters the cap, substantially as

herein described.

The elements of this claim are: (i) The vertically-

moving plunger or can-seat; (2) the conical guide;

(3) the transversely-moving slides or cap-seats; (4)

mechanism for withdrawing the slides as the can enters

the cap.

The cuts opposite page 27 hereof show the Jensen

construction, while the cuts opposite pages 95 and 96

show the Letson & Burpee construction.

The only element about which there can be any con-

tention is '^The vertically-moving plunger upon which
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the cans are delivered by the feeder." It is contended

by defendants that their machine has no such plunger.

This contention is without any merit. The machine

has a device marked 19, called in the patent "A cap-

seat." It is a circular plate or disc, having a depend-

ing vertical stem 18, passing through a bored-out verti-

cal hole in the revolving bracket 14a. That this device

is "a plunger" cannot be denied, and it would be idle

to waste any time on that proposition. It is contended,

however, by defendants, that it is not a vertically-moY-

ing plunger. The bracket 14a carrying this plunger

rotates around the central shaft, and in that rotation the

foot of the stem 18 of the plunger passes over the in-

clined face 46 of a stationary cam 47. It is contended

by defendants that the result of this is that the plunger,

instead of rising in a true vertical line, as in the Jensen

machine, rises upward on an inclined line, so that it is

not technically a true vertically-moving plunger. It is

admitted to be an upwardly-moving plunger. The

precise contention is that a plunger moving upward on

an incline is not the equivalent of one moving upward

in a true vertical line.

The two devices are plainly equivalents. They are

both plungers. Both ultimately reach the same point,

viz: the capping mechanism. Both carry the can to
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that mechanism to be capped. Both remove the can

therefrom after it is capped. Neither performs any

other function. The only difference suggested is that

one travels in a straight vertical path, while the other

travels in a straight diagonal path.

At the risk of tediousness we will again call the

court's attention to the fact that the Jensen invention is

of a primary character, and, therefore, the defendants'

construction is the mechanical equivalent thereof.

When Jensen specified ''a vertically-moving plunger,"

he did not thereby limit himself to one having an abso-

lutely true vertical motion, but he merely specified that

as the best form in which his invention could be em-

bodied. A plunger moving upward in a diagonal line

would be within the claim. On this point the authori-

ties are without dissent.

The earliest case by the Supreme Court is JVinans

vs. Deninead, 15 How., 330, where the invention was

for an improvement in coal cars. The car-body was

made in the form of the frustum of a cone, with a trap-

door in the bottom. On withdrawing a bolt, the

weight of the coal caused the door to fall, and the en-

tire contents were thereby discharged without further

labor. The form of the car-body permitted it to ex-

tend down between the wheels nearly to the ground.
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thus lowering the center of gravity and increasing the

carrying capacity, which was very much further in-

creased by the uniform distribution of pressure result-

ing from the form of the car-body. The patentee, how-

ever, was not happy in the language in which he framed

his claim, which was as follows:

"Making the body of a car for the transportation of

" coal, etc., in the form of the frustum of a cone, sub-

" stantially as herein described, whereby the force ex-

" erted by the weight of the load presses equally in all

" directions and does not tend to change the form
" thereof, so that every part resists its equal proportion,

" and by which also the lower part is so reduced as to

" pass down within the truck frame, and between the

" axles, to lower the center of gravity of the load, with-

" out diminishing the capacity of the car, as described."

This claim afiforded a loop-hole for the technical

evader. It called for the frustum of a cone, which is

a definite geometric figure. Substantially all of the

advantages of the invention could be obtained, how-

ever, by substituting for the frustum of a cone the frus-

tum of a pyramid, and that is what the infringer did.

He had evaded the letter of the claim, because the frus-

tum of a pyramid is no more the frustum of a cone than

is a sphere a cube. When charged with infringement,

the defendant triumphantly asserted to the patentee:

" Your claim calls for the frustum of a cone. I use no
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'^ cone ; I use the frustum of a pyramid. I have escaped

'* the language of your claim." The lower court was

impressed with this specious argument, and adjudged

that there was no infringement; but the Supreme Court

reversed the ruling, and Mr. Justice Curtis, speaking

for that tribunal, said:

"Now, it is undoubtedly true that the patentee may
" so restrict his claim as to cover less than what he in-

'' vented, or may limit it to one particular form of

" machine, excluding all other forms, though they also

" embody his invention, yet such an interpretation

" should not be put upon his claim if it can fairly be

" construed otherwise. * * * Jt [^ generally true

" when a patentee describes a machine and then claims
''

it as described, that he is understood to intend to

" claim, and does by law actually cover, not only the

*' precise form he has described, but all other forms
" which embody his invention; it being a familiar rule

" that to copy the principle or mode of operation de-

'* scribed is an infringement, although such copy should
" be totally unlike the original in form or proportion.
'' Why should not this rule be applied to this case? It

''
is not sufficient to distinguish this case to say that here

" the invention consists in a change of form and the pat-

'' entee has claimed one form only.

"Patentable improvements in machinery are almost

" always made by changing some one or more forms
" of one or more parts, and thereby introducing some
" mechanical principle or mode of action not previ-

" ously existing in the machine, and so securing a new
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" or improved result. And in numerous cases, in

" which it has been held that to copy the patentee's

" mode of operation was an infringement, the infringer

" has got forms and proportions not described in the

" terms claimed. If it were not so, no question of in-

" fringement could arise. If the machine complained
*' of were a copy in form of the machine described in

" the specification, of course it would be at once seen

" to be an infringement. It could be nothing else.

" It is only ingenious diversities of form and propor-

" tion, presenting the appearance of something unlike

" the thing patented, which give rise to questions; and
" the property of inventors would be valueless if it were
" enough for the defendant to say: ^Your improvement

consisted in a change of form; you describe and

claim but one form. I have not taken that, and so

have not infringed.' The answer is: ^My improve-
" 'ment did not consist in a change of form, but in the

'* 'new employment of principle or powers, in a new
" 'mode of operation embodied in a form by means of

" 'which a new or better result is produced. It was
"

'ihis vv^hich constituted my invention; this you have
" 'copied, changing only the form.' And that answer
" is justly applicable to this patent.

"Undoubtedly there may be cases in which the let-

" ters patent do include only the particular form de-

" scribed and claimed. Davis vs. Palmer, 2 Brock.,

" 309, seems to have been one of those cases. But they

" are in entire accordance with what is above stated.

" The reason why such a patent covers only one geo-

" metrical form, is not that the patentee has described

" and claimed that form only; it is because that form
" only is capable of embodying his invention; and con-

Li. I
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'' sequently, if the form is not copied, the invention is

" not used.

Where form and substance are inseparable, it is

enough to look at the form only. Where they are sep-

arable, where the whole substance of the invention
'' may be copied in a different form, it is the duty of
'' courts and juries to look through the form for the sub-

" stance of the invention—for that which entitled the
'^ inventor to his patent, and which the patent was de-
'' signed to secure; where that is found, there is an in-

'^ fringem.ent; and it is not a defense that it is embodied
" in a form not described and in terms claimed by the

" patentee.

"Patentees sometimes add to their claims an express

" declaration to the effect that the claim extends to the

" thing patented, however its form or proportions may
'^ be varied. But this is unnecessary. The law so in-

'' terprets the claim without the addition of these

" v/ords. The exclusive right to the thing patented is

'' not secured, if the public are at liberty to make sub-

" stantial copies of it, varying its form or proportions.
'* And, therefore, the patentee, having described his

" invention and shown its principles, and claimed it in

'' that form which most perfectly embodies it, is, in

" contemplation of law, deemed to claim every form
" in which his invention may be copied, unless he mani-
'' fests an intention to disclaim some of those forms.''

Tt is impossible to distinguish the Winans-Denmead

case from the case at bar. Winans claimed, in terms,

the frustum of a cone; the defendant had used the frus-

tum of n pyramid ; but, as both devices accomplished
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the same purpose in substantially the same way, they

were held to be mechanical equivalents. Jensen has

claimed, in terms, a vertically-moying plunger, while

Letson & Burpee have used a plunger which does not

move in a true vertical line, but does move upuardly

on an inclined line—in a word, a diagonally-moving

plunger. It, however, performs identically the same

function as the true vertical plunger, and in substan-

tially the same way. Consequently, it is the mechan-

ical equivalent.

Another case equally in point is Ives vs. Hamilton,

92 U. S., 426, relating to a method of hanging and run-

nings saws in saw-mills. The claim was worded as fol-

lows:

"Giving to the saw in its downward movement a

" rocking or rolling motion by means of the combina-
" tion of the cross-head working in the curved guides
'' at the upper end of the saw, the lower end of which
" is attached to a cross-head, working in straight guides
" and pivoted to the pitman below the saw, with the

crank-pin, substantially as described."
a

It will be seen that this claim, in terms, calls for a

cross-head working in curved guides at the upper end

of the saw, and a cross-head at the lower end of the saw

working in straight guides and pivoted to the pitman

below the saw.
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In the infringing machine angular guides were sub-

stituted for the curved guides of the upper cross-head,

and the lower end of the saw was pivoted to the pitman

below instead of above the cross-head, thus reversing

the patentee's arrangement without changing the re-

sult. The decision of the lower court is published in

6 Fish., 244, where a very elaborate opinion was ren-

dered by Judge Longyear. The Supreme Court con-

curred in that opinion, and, through Mr. Justice Brad-

ley, said:

"The substitution of guides at the top, made crooked

by a broken line instead of a curved line, is too trans-

parent an imitation to need a moment's consideration.

A curve itself is often treated, even in mathematical

science, as consisting of a successsion of very short

straight lines, or as one broken line, constantly chang-

ing its direction; and many beautiful theorems were

evolved by the early mathematicians on this hypothe-

sis. At all events, in mechanics, when, as in this

case, a broken line is used instead of a regular curve,

being deflected at one or more points by a very slight

angle, and performing precisely the same office as a

curve similarly situated, the one is clearly the equiva-

lent of the other.

"The attaching of the lower end of the saw to the

pitman below the cross-head instead of above it, and

thereby getting the same movement as before by re-

versing the motion of the crank, is no change in prin-

ciple. This is too obvious for discussion.
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"The combination of the two things in the defend-

ants' mill, namely, the crooked guides above and the

connection of the saw with the pitman below at a

point removed from its center of motion, both being

calculated to give to the saw its precise rocking or

vibratory motion desired, is a close copy of the plain-

tiffs invention; quite as close as is usually made by

those who attempt to evade a patent whilst they seek

to use the substance of the invention."

A similar ruling was made in Reed vs. Smith, 40

Fed. Rep., 882, where it was held that a broken line

was the equivalent of a true curve.

If, therefore, it be true that a broken line is the equiv-

alent of a true curve in the case of a pioneer invention,

how^ is it possible to escape the conclusion that the up-

ward travel of Letson & Burpee's plunger on an incline

is the mechanical equivalent of the true vertical move-

ment of Jensen's plunger?

On the same point, we refer to the cases, already

quoted, of Brush vs. Condit, 132 U. S., 39, where a

square clamp was held to be the equivalent of a circular

clamp; Manufacturing Co. vs. Bushing Co., 31 Fed.

Rep., 76, where a circular bung-hole was held to be the

equivalent of a conical one; the Accumulator case, 38

Fed. Rep., 143, where a round hole was held to be the

equivalent of a square hole; and Moore vs. Clark, 65

Fed. Rep., 526, where a square bowl in a stationary
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wash-stand was held to be the equivalent of a circular

or oval bowl.

Another instructive case is that of Machine Co. vs.

Murphy, 97 U. S., 120, where the Supreme Court,

through Mr. Justice Clifford, used the following lan-

guage :

" Except where form is of the essence of the inven-
" tion, it has but little weight in the decision of such an
" issue, the correct rule being that, in determining the

" question of infringement, the court or jury, as the
*' case may be, are not to judge about similarities or dif-

" ferences by the names of things, but are to look at the
^^ machines or their several devices or elements in the

" light of what they do, or what office or function

" they perform, and how they perform it, and to find

*^ that one thing is substantially the same as another, if

" it performs substantially the same function in sub-

** stantially the same way to obtain the same result, al-

^' ways bearing in mind that devices in a patented ma-
" chine are different in the patent law when they per-

" form different functions or in a different way, or pro-

" duce a substantially different result.

"Nor is it safe to give much heed to the fact that the

" corresponding device in two machines organized to

" accomplish the same result is different in shape or

" form the one from the other, as it is necessary in every

" such investigation to look at the mode of operation

" or the way the device works, and at the result, as well

" as at the means by which the result is attained.

" Inquiries of this kind are often attended with dif-

" ficulty; but if special attention is given to such por-
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" tion of a given device as really does the work, so as

" not to give undue importance to other parts of the

" same which are only used as a convenient mode of

*^ constructing the entire device, the difficulty attending

" the investigation will be greatly diminished if not en-

" tirely overcome. (Cahoon vs. Ring, i Cliff., 620.)

"Authorities concur that the substantial equivalent

" of a thing, in the sense of the patent law, is the same
" as the thing itself ; so that if two devices do the same
" work in substantially the same way and accomplish
" substantially the same result, they are the same, even

"though they differ in name, form, or shape. {Cur-
''

tis. Patents (4th ed.), Sec. 310.)"

Still another case worthy of consideration is Murphy

vs. Eastman, 5 Fish., 306, where a patentee had claimed

a brush having around the head, near the bristles, an

angular groove, in which was fitte d a band of rubber

made in the form of a parallelogram or rhombus, with

one of its angles projecting out\vard, so as to prevent

the hard brush-head from coming in contact with the

glass or other surface to be dusted. The defendants'

brush had around the head, near the bristles, a semi-

circular groove, in which was fitted a round rubber

band for the same purpose as the patentee's angular

rubber band.

The claim called, in words, for the angular form,

and it was contended that the circular form was no in-

fringement, because outside of the strict language of
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the claim. But Judge Shepley brushed aside this

technicality in the following forcible language:

'The patentee, in his specification and claim, has
" only described one geometrical form of groove or
" furrow, and three geometrical form.s for the rubber
'' ring, /. e., the parallelogram, rhombus, and triangle.

" Perhaps a strict construction of the language w^ould
" exclude the triangle from the list of forms of the
'' rubber ring in the claim. The patentee does not, as

" is sometimes done, claim, in terms, the thing pat-

" ented, however its form and proportions may be

'Waried; but the law so interprets his claim without
'' the addition of these words. In contemplation of

" law, after he has fullv described his invention and
" shown its principles, and claimed it in a form which
*' perfectly embodies it, unless he disclaims other forms,

" he is deemed to claim every form in which his inven-

" tion may be copied.

"Undoubtedly, in some cases the letters patent in-

" elude only the particular form described and claimed,

" not for the reason that the patentee has described and
'* claim.ed that form only, but because the invention

" consists in form only, and only in that form can be

" embodied, so that when the form is not copied the

''invention is not used. {IVinans vs. Denmead, 15

"How. (56 U. S.),343.)

"We must look, therefore, into the nature of the in-

" vention, and see whether its forms and its substance

" are inseparable. If they are inseparable, then the re-

" spondents, having changed the form, do not copy the

" substance of the invention; but if they are separable,

" and the substance of the invention which the patent is
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" designed to secure is to be found in the manufactures
" of the respondents, although copied and embodied in

" a form not described, or different from the form de-

" scribed and specifically claimed by the patentee, then
*^ they have infringed. The invention, as described
" and claimed, is for a brush-head, provided with an
" angular groove or furrow, with an India-rubber
" band in that furrow.

^'As the operative part of the rubber band can come
" in contact with the wood or glass to be dusted or

" brushed only at one line in the periphery of the band,
" it can make no difference in the result whether the

" shape of the rubber is circular or angular; whether a

" cross-section of the rubber band would be a parallel-

" ogram, a rhombus, or—what a circle practically is

—

" a many-sided polygon; or whether the shape of the

" groove be semi-circular or polygonal or triangular,

^^ they would accomplish the same result in the same
*' manner, and by the same means. Cut away from
" the defendants' band a segment of the circle on both
*^ sides of the line in the periphery of the band where
" it touches the glass to be brushed, and you have only
^* removed a superfluous and inoperative part; and the

" same principle, mutatis mutandis, applies to the band
" in the groove and the groove itself. One geometrical
^' form as much as the other may embody the substance

" of this invention, and copy and use the invention it-

'^ self. Decree for injunction and account."

A recent case in point is Metallic Extraction Co. vs.

Brown, 104 Fed. Rep., 345-6, decided by the court of

appeals of the eighth circuit. There the invention was
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a roasting furnace, and amongst other things the claim

called, in terms, for a supplemental chamber at the side

of the main roasting chamber. The defendant had

used a supplemental chamber, not at the side of, but

underneath or at the bottom of the main roasting cham-

ber. It was held to be an infringement, because the

invention was held to be of a pioneer character.

In the case of Hoyt vs. Home, 145 U. S., 302, the

claim called for a device operating in a horizontal

plane. The defendant had evaded the wording of the

claim by causing his device to operate in a vertical, in-

stead of in a horizontal, plane, and the question was

whether this was the mechanical equivalent of the pat-

ented arrangement. The court held that it was. The

decision is a most interesting one, but we do not deem it

necessary to quote from it at length. It is conclusive

of the case at bar. The parallel is perfect. In one

the question was whether a vertical plane was the

equivalent of a horizontal plane; in the other, the ques-

tion is whether a diagonal line is the equivalent of a

vertical line. Not until this Supreme Court decision is

overruled can a decision adverse to Jensen be logically

made.

Another case of a pioneer invention, where the de-

fendant had evaded the language of the claim, is Reece

Button Hole Machine Co. vs. Globe Button Hole Co.,
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6i Fed. Rep., 958, relating to a sewing machine. The

claim called for a moving frame and a stationary plate,

whereas the defendant had used a stationary frame and

a moving plate. The court of appeals for the first cir-

cuit held the two arrangements to be equivalents.

In Harmon vs. Struthers, 57 Fed. Rep., 637, the

court of appeals for the third circuit made a similar

ruling regarding a pioneer invention. There the

claim called for a vertical shaft, whereas the defendant

had used a horizontal shaft; but the two machines ac-

complished the same result, and they were held to be

equivalents on the authority of Morley Machine Co,

vs. Lancaster and Winans vs. Denmead.

The case of Westinghouse vs. Boyden, 170 U. S.,

537, is another instance where the rule was laid down

that there may be an infringement, although the device

is outside of the literal language of the claim. The

court there said:

"We have repeatedly held that a charge of infringe-

" ment is sometimes made out though the letter of the
" claim be avoided."

And in support of that the court cited Machine Co,

vs. Murphy, 97 U. S., 130; Ives vs. Hamilton, 92 U. S.,

426; Morey vs. Lockwood^ 8 Wall., 230; Elizabeth vs.
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Pavement Co., 97 U. S., 137; Sessions vs. Romadka,

145 U. S., 29; Hoyt vs. Home, 145 U S., 302.

We thus see that, in the case of pioneer inventions,

form is of no moment; and where the invention may be

embodied in different geometrical forms, a claim in

one form does not exclude other forms. According to

the cases cited, the following forms have been held

equivalents:

A pyramid=a cone.

A broken line=a true curve.

A square=a circle.

An oval=a circle.

A circular groove=an angular one.

A vertical plane=a horizontal plane.

A vertical shaft=a horizontal shaft.

How, then, is it possible to escape the conclusion that

Letson & Burpee's diagonally-mowing plunger is a me-

chanical equivalent of Jensen's vertically-mowing

plunger?

But after all, the contention of defendants* counsel

that the Letson & Burpee plunger is not "vertically-

moving" is more specious than sound. That device is,

in reality, "a vertically-moving plunger." It is quite

true it has an additional motion, to wit: a motion in a

circular path; but, nevertheless, it actually has a verti-
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cal motion also. It has two motions, one vertical and

the other circular, both going on at the same time.

The vertical motion is due to the fact that the stem i8

of the plunger passes through the bored-out vertical

hole of the bracket 14a. There can be no doubt of

that. A rod cannot travel through a vertical hole with-

out having a vertical motion, any more than a locomo-

tive's piston can not travel through a horizontal steam

cylinder without having a horizontal motion. The

circular motion of defendants' plunger is due to the

fact that the bracket 14a rotates around the central

shaft 13, while the plunger is moving vertically. In

other words, the plunger is rotating while moving ver-

tically. This compounding of motions was copied from

Jensen's patent involved in 90 Fed. Rep., 415. In that

respect it is analogous to the case of a marine engine on

a steamboat. The cylinders of those engines are verti-

cally placed, and the motion of the piston is vertical.

The fact that the boat is moving horizontally on the

water while the engine is operating does not prevent

the piston from being truly called a vertically-moving

piston.

But the defendants' own patent proves our conten-

tion. In its claim i, the upper plungers, or cap-press-

ers, as they are styled, are described as 'Vertically re-
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ciprocal.'^ By reference to the drawings, it will be seen

that those ^'vertically reciprocal" cap-pressers are

marked 26, and that their motion is precisely the same

as that of the lower plungers 19. In his testimony, the

defendant Burpee admits this. He was questioned

about these two devices, the upper and lower plungers,

and he answered as follows

:

"X. Q. 163. What I mean is, if one of them moves
" vertically the other moves vertically, and if one does
*^ not move vertically, then the other does not move ver-

'' tically?

'^A. That is correct.

"X. Q. 164. Their motions are similar in that re-

" spect?

''A. They are similar in that respect."

Therefore, since the upper plungers are 'Vertically"

reciprocal, it follows that the lower ones are likewise

*' vertically" reciprocal.

In claim 2 of the Letson & Burpee patent, we find

the expression 'Vertically reciprocal cap-pressers"; in

claim 4, the expression "reciprocating disks"; in claim

5, the expression "reciprocating disks vertically above

and below"; in claim 6, the expression "reciprocating

can and cap disks beneath and above"; in claims 7 and

10, the expression "reciprocating can and cap disks be-

low and above"; in claim 18, the expression "vertically
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reciprocal cap-pressers" ; and in claim 21, the expres-

sion "vertically reciprocating disks.
'^

Similar expressions are found in Jensen's patent. In

claim II, it is said that the plunger is "reciprocated

vertically." In claims 12, 13, 14, and 15, we find the

expression "vertically moving disk"; in claims 9, 10

and II, "vertically moving plunger."

From the foregoing it is apparent, we submit, that

Letson & Burpee, in their patent, intended to, and did,

describe these plungers, both the upper and lower one,

as "vertically moving," or, to use the exact expression,

" vertically reciprocal," which conveys the same idea.

Consequently, they are estopped from now urging the

contrary.

It is admitted by defendant Burpee in his testimony

(X. Q. 145, 148), that his machine has all the other

elements of claim 9, and, consequently, it will not be

necessary to discuss them.

Infringement of Claim 10.

This claim is the same as claim 9, with the addition

of "the second plunger moving vertically above the cap

" and following it down by gravitation or otherwise, so

" as to steady the can in its descent, after the cap has

" been applied."
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Concerning this added element, it is sufficient to say

that the Letson and Burpee machine has the same. It

is called in their patent a ''cap-presser/' and is desig-

nated by the figure 26. That is Jensen's upper

plunger, nothing more and nothing less. The only

pretense of a diflference, and it is nothing but a pretense,

which the defendants point out between the two de-

vices, is the assertion that in their machine the upper

plunger is used for a different purpose from that speci-

fied as its use in the Jensen niachine. They admit

having the device, the thing itself, but say that they use

it for a different purpose. If so, that is no palliation

for the infringement, because the patentee is entitled to

all the uses to which his device may be put, whether he

specified them in his patent or not. Even though some

of such uses were unknown to him, he is entitled to the

same. His patent covers the device itself^ not the func-

tions of the device, or the uses to v/hich it may be put,

and he is entitled to use the patented device for any and

all uses and purposes to which it may be put.

This was decided by the supreme court in Roberts

vs. Ryer, 91 U. S., 157, where it was said:

**It is no invention to use an old machine for a new
" purpose. The inventor of a machine is entitled to

'' the benefit of all the uses to which it can be put, no
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*' matter whether he had conceived the idea of the use

•' or not."

The same rule was laid down in

:

Stow vs. City of Chicago, 104 U. S., 547.

Heald vs. Rice, 104 U. S., 737.

Eames vs. Andrews, 122 U. S., 40.

Brown vs. Dist. of Columbia, 130 U. S., 87.

Miller vs. Manufacturing Co., 151 U. S., 201.

Ligowsky vs. American Co., 34 Fed. Rep., 331.

Thomson vs. Gildersleeve, 34 Id., 45.

Steyner vs. Blake, 36 Id., 186.

Western Elec. Co. vs. Sperry, 58 /J., 186.

Appleton vs. 5/«r, 60 /^., 411.

G^// vs. Parlin, 60 /^., 422.

Thomson vs. Meter Co., 65 /^/.^ 427.

Goshen vs. Carpet Co., 72 /J.^ 74-75-

Stearns vs. Russell, 85 /^.^ 226.

Therefore, if the defendants have taken Jensen's up-

per plunger and applied it to a different use from that

specified in the patent, they are infringers.

But is the upper plunger in defendants' machine

used for a different purpose? We think not, within the

true intent and spirit of the patent law.

It is stated in the Jensen patent that his upper
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plunger, designated by the letter U, follows the can

down after it is capped and steadies it in the descent.

Defendant Burpee contends that his upper plunger

is not used for that purpose, but is used for pressing the

cap on its seat, and thereby acts as a back-plate or re-

sisting plate, when the can-body is forced into the cap.

If this be true of defendants' machine, it is equally

true of Jensen's. There can be no doubt whatever

about this. See Dep. of Seely, p. 117, where the \Ait-

ness says of the Jensen upper plunger: ''The upper

" plunger forms a backing or abutment for the cap

" during the heading operation." It is true that the

specification does not mention the fact; but it is appar-

ent from the mechanism itself that the fact exists; con-

sequently, it is immaterial that the specification does not

mention it. We have the supreme court as authority

for the contention that Jensen is entitled to such use of

hi<5 plunger, even though he has not specified it in his

patent. (See cases cited supra.)

But we contend that the Letson & Burpee upper

plunger is actually used for the same purpose as the

specified use of Jensen's upper plunger, viz: to follow

the capped can down and steady it. The only difference

between the two is that the Jensen plunger follows the

can all the way down, whereas the Letson & Burpee

plunger follows the can only part of the way down.
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By cross-question 198, Burpee was asked to what ex-

tent his upper plunger followed the can down, and he

answered, ''It follows it part way down," etc., etc.

(Rec.,410.)

And in answer to cross-question 199, viz: ''Does it

' not follow the can down and in contact with it to

' some extent?" he answered: "Just of the slackness in

' the fit of the roll in the cam-way, it does to that ex-

' tent, but it is not intentional. It is just manufactured

' that way on account of the ease in manufacturing it

'that way." (Rec, 410.)

And furthermore, he testified that sometimes a can

would stick in the opening 21, and would not descend,

and that in such case the upper plunger would descend

against it and eject it. (See X. Q. 200-206, Rec, 410-

412.) Of course, it goes without saying that in such

case the plunger follows the capped can down.

We think it clear from the foregoing that the Letson

& Burpee upper plunger performs the same function as

the Jensen. But whether it does or not, it is the device

itself that is patented, not its use, and defendants are in-

fringers, if they use that device for any purpose what-

ever.
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Infringement of Claim n.

II. The vertically moving plunger upon ivhich the

can is received, a carrier for placing the can upon the

plunger, and a mechanism by which this plunger is re-

ciprocated vertically, in combination with a second

plunger, which rests upon the top of the cap and

steadies it while descending, and a mechanism for rais-

ing the second plunger before the arrival of the next

cap, substantially as herein described.

The elements of this claim are, (i) the vertically

moving plunger; (2) a carrier for placing the can on

the plunger; (3) a mechanism by which the plunger

is reciprocated vertically; (4) a second plunger over-

head; and, (5) a mechanism for raising this second

plunger before the arrival of the next cap.

If we are correct in the argument already made con-

cerning the other claims, there can be no question as to

this one. The first element has already been consid-

ered, and nothing further regarding it will be neces-

sary.

The second element consists of a carrier for placing

the cans upon the lower plunger. This element is broad

and unlimited. Any automatic carrier which places

the can on the plunger falls within its language, and

it is idle to assert that the Letson & Burpee machine has
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not a carrier which does that thing. The learned judge

of the lower court held that this element was limited

to the specific mechanism shown; but we have already

shown in this brief that such holding was error, because

both the language of the claim and the state of the art

show that the claim is not so limited.

The third element, a mechanism by which the plun-

ger is reciprocated vertically, is likewise broad and

unlimited in terms. Any mechanism which will recip-

rocate the plunger is sufficient. The mechanism illus-

trated in Jensen's patent drawings for that purpose is

a moving cam, while the device used by Letson & Bur-

pee is a stationary cam. Such motions are plainly the

equivalents of each other. Both motions are old and

weli-know^n in mechanics. The fourth element, a sec-

ond plunger, is the same second plunger referred to in

claim lo, and has already been considered.

The last element is a mechanism for raising this

second plunger before the arrival of the next cap. The

language is broad, and any mechanism that would ac-

complish that purpose would be within the language

of the claim. This function is performed in the defend-

ants' machine. They have a separate plunger, and they

have the mechanism for raising it before the arrival of

the next cap.
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We have now gone over all of the claims in contro-

versy, and, in conclusion, we submit that they are all

pioneer claims, entitled to a broad and liberal construc-

tion, and that when so construed, the Letson & Burpee

machine is an infringement thereof.

Reply to Defendants' Brief.

We desire to say a few words in answer to the de-

fendants' printed brief. There appear to be four main

points advanced in said brief, viz:

1. That the Letson & Burpee machine is a contin-

uously operating machine, whereas the Jensen machine

is an intermittent one, and consequently, that there can

be no infringement.

2. That some of the individual elements of the com-

binations in the two machines cannot be substituted for

one another, and hence, they cannot be mechanical

equivalents.

3. That the Letson & Burpee machine is a faster

one and will cap more cans in a given time than the

Jensen machine.

4. That the Jensen machine is not patented as a

whole.



i85

Regarding the first point above stated, we have al-

ready made some observations in this brief, and only

a word more will be necessary. It seems to be the main

point relied on by counsel for defendants. His argu-

ment is that the Letson & Burpee machine, taken as

an entirety, as a whole, operates on a different princi-

ple from the Jensen machine taken as an entirety, as a

whole. In other words, that the Letson & Burpee ma-

chine is a continuously operating machine as a machine,

while the Jensen machine is an intermittently operat-

ing machine. But this difference is utterly immaterial

to the claims in controversy. Those claims do not pur-

port to cover the machine as a whole. They are sub-

combinations, that is to say, claims for different parts

and portions of the machine. The machine as a whole

performs various and sundry operations before the ulti-

mate capping is complete, and these various operations

are performed by various sub-combinations or groups

of mechanical instrumentalities. For instance, the first

operation is to feed the cans, and that is performed by

means of the belt, arms swinging over the belt and the

stop. There the function of that sub-combination

ceases. After this is performed, a second operation

takes place, which consists in the delivery of the cans,

after they have left the belt, to the capping mechanism.
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and that operation is performed by the feeder or car-

rier F, and its actuating mechanism. Still another op-

eration, or sub-operation, (if we may be allowed to

use such a term) , consists in the releasing of the caps by

the cans themselves, and that operation is performed by

the trigger, the stop, connecting mechanism between

the two, and the pulling of the trigger by the cans. Still

another operation, or sub-operation, in the machine is

the carrying of the caps, after being released, into

the capping mechanism. The final operation is the

capping mechanism, which is performed by the com-

bination of the plungers, slides, and actuating mechan-

ism.

Now it must be perfectly apparent that many, if not

all, of these sub-operations can be performed in a con-

tinuous, as well as in an intermittent machine, and the

proof of this is that they are actually performed in the

Letson & Burpee machine, which is a continuous ma-

chine. Jensen has claimed those sub-combinations,

and, therefore, he is entitled to them whether used in

a continuous or an intermittent machine. He consid-

ered the best form of machine in which to use them was

of the intermittent kind, and accordingly he described

and illustrated such a machine in his patent; but there

is nothing in these claims to indicate that the sub-corn-



1 87

binations are limited to an intermittent machine. This

is too palpable for discussion. If Jensen had claimed

the machine as a whole, then there might be more force

in the counsel's argument; but he has not done that in

these claims. He has claimed the sub-combinations

broadly without regard to the character of the machine,

as a whole, in which they may be used. Consequently,

it is an infringement to use them in a continuous ma-

chine, or in any other kind of a machine.

As sharply illustrating the distinction we are seeking

to make, attention is called to claim i6 of the Jensen

patent, which is a claim for the entire machine, includ-

ing even the crimper, and that claim specifies the ma-

chine as intermittently operating. This shows that

when Jensen claimed the entire machine, he limited it

to an intermittent machine. But when he claimed the

various sub-combinations, he did not limit them to any

particular kind of a machine, because they could be

used in many kinds of machines.

The second point urged by defendants' counsel in

his brief, is, that the individual elements, or rather

some of the individual elements in the defendants' ma-

chine, cannot be substituted for the corresponding ele-

ments in the Jensen machine. His precise point is that

these elements cannot be bodily taken from the defend-
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ants' machine and put into the Jensen machine, without

alteration or modification, and he cites the definition

of mechanical equivalents given in Jensen Can Filling

Machine Co. vs. Norton, 67 Fed. Rep., 239.

We agree with the counsel that the definition quoted

is accurate and correct, but the counsel appears to mis-

understand it, for certainly he has not properly applied

it. According to the definition, the devices in the al-

leged infringing structure are mechanical equivalents

of the patented devices, when they "can be adapted to

" perform the functions" of the patented devices, etc.

By this is meant that if the devices can be made t

perform the functions of the patented devices v. ith only

such change or alteration as is within the knowledge of

skilled mechanics, then equivalency exists. It is some-

times, though rarely the case, that the elements in one

machine can be bodily removed therefrom and put into

the patented machine without any change or alteration

whatever. In such cases, there can be no doubt as to

equivalency. But such cases are rare. In the great

majority of cases which occur, it is not possible to re-

move certain elements from one machine and put them

into another without some change, alteration, or modi-

fication, and the material question is whether such

changes, alterations and modifications are within the
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knowledge of a skilled mechanic. If they are, then

the substituted devices are mechanical equivalents; if

not, that is to say, if a skilled mechanic would not know

how to make those changes, alterations and modifica-

tions, but the faculty of invention would be necessary

therefor, then the substituted devices are not equiva-

lents.

In the definition quoted the expression "can be

''adapted to perform the functions of those specified

" devices for which they are employed as substitutes,"

is used. We understand that the word ''adapted" is

there used to express the idea which we have been en-

deavoring to set forth; for such, we assert, is the law.

When the substituted devices can be adapted to per-

form the functions of those whose place they take, then

they are mechanical equivalents.

Apply these views to the facts in hand. The coun-

sel asserts that the cap-carrying belt of Letson & Bur-

pee cannot be substituted for the cap-carrying chute

in Jensen's machine. Probably it is true that his belt

cannot be bodily taken from his machine and put in the

place of the chute in the Jensen machine without any

change or alteration; but it is perfectly apparent that

this belt can be substituted for the chute in the Jensen

machine when the alterations and modifications are
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made to adapt it to its new sphere, and also that such

alterations and modifications are clearly within the

knowledge of a skilled mechanic. In the language of

the definition, the belt ''can be adapted to perform the

" function of the chute."

The same argument applies to the other various

elements. Of course, there are some elements in the

Letson & Burpee machine, which cannot be bodily re-

moved therefrom and substituted for the corresponding

elements in the Jensen machine without alteration or

modification, but it is equally true that such substitution

can be made when the alterations and modifications are

made, which are necessary to adapt them to their new

sphere of action, and that such alterations and modifi-

cations are within the knowledge of skilled mechanics.

It would subserve no purpose of utility to discuss each

of the elements in question, for we fear that this brief is

already too lengthy, and therefore we shall not go into

further details. The broad proposition above stated

will be suflicient to show our position in the matter.

The next point of alleged difference is that the Letson

& Burpee machine is a faster machine than the Jensen.

This point is scarcely worthy of serious consideration.

The question to be considered is not whether the de-

fendants' machine operates faster, caps more cans than
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the Jensen machine; but whether the devices used

operate in substantially the same way. It may be a bet-

ter machine, in view of the fact that the defendants

have had the benefit of eleven years' experience with

the Jensen machine. It must be remembered that the

Jensen machine was the first of its kind, that nothing

preceded it, that he had nothing to aid him in design-

ing it. Consequently, it is not surprising that eleven

years afterward skilled mechanics can get up an im-

provement upon the original machine. It is usually the

case with an infringer to laud his own machine to the

sky, and to show that it is very superior to that of the

patentee, whose ideas he has appropriated. But such

argument cannot aid the court in solving this question

of infringement. It is not a material matter of inquiry.

But one word more on this point. The learned coun-

sel asserts that the Letson & Burpee machine "will head

" twice as many cans as will the Jensen machine." In

this statement he is in error, as will appear from the

testimony in the case. His own client, Mr. Burpee, tes-

tified that he recommends as the proper speed for his

own machine 120 cans per minute. In other words, in

the normal operation of his machine 120 cans per min-

ute will be capped. The testimony of Mr. Munn, su-

perintendent of the Alaska Packers' Association, shows

that the normal speed of the Jensen machine is 90 cans
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per minute. Consequently, there is a difference be-

tween the two machines of about 25 per cent in favor

of the Letson & Burpee machine, and the counsel is in

error when he says that the Letson & Burpee machine

will cap twice as many cans in a given time as will the

Jensen.

As has already been remarked, we do not consider

this a material matter, but advert to it merely for the

purpose of accuracy and in justice to Mr. Jensen's ma-

chine. It is sufficient for our purpose that his machine

does successfully cap filled cans at a rate of speed suffi-

cient to make it highly profitable. If the defendants

have devised a machine which will cap more cans in a

given time and be more profitable, we congratulate

them upon the achievement, but submit that they are

not entitled, in working out that result, to encroach

upon the patented right of Mr. Jensen.

It is further urged by counsel for defendant that the

Jensen machine is not patented as a whole, but only as

to certain specified parts, and from this he concludes

that there is no claim in the patent covering a pioneer

invention.

We fail to appreciate the reasoning of such logic, for

there is no rule of law requiring an inventor to claim

his whole machine in order to be placed in the category

of pioneer inventors. Indeed, the very opposite would
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appear to be the case, for the claim for the whole ma-

chine would necessarily include so many elements that

a person might easily evade the same by omitting some

one or more of said elements. The more elements there

are in a combination the easier it is to evade the claim

therefor. It is generally the case that there is some one

vital feature in a machine which gives it its value and

distinctly stamps it as something different from all

others. In order to utilize this feature, however, it is

necessary generally to make use of subsidiary mechan-

isms old in the art. If in such case the patentee claims

the whole machine as an entirety, thereby including in

the combination all the elements of the machine, he

would obtain but little protection. If, however, he

claims different parts of the machine separately, there-

by forming combinations of a limited number of ele-

ments, he would be able to secure the necessary protec-

tion.

Such is the case at bar. Jensen designed the first au-

tomatic machine for heading filled cans, which ma-

chine embodies various successive steps or operations

accomplished by separate and distinct combinations of

elements. The first step in this composite machine con-

sists in supplying the filled cans automatically and reg-

ularly preparatory to the heading operation. This
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distinct and separate step is performed by the combina-

tion of the first claim, as we have already pointed out

in this brief. It is a step separate and distinct from

everything else, and if new, is patentable. That it is

new is admitted. That it is a primary and pioneer

operation is equally clear, because prior to Jensen no

machine of any kind had been used for automatically

heading filled cans, and consequently, no method of

supplying cans to such a machine was known. There-

fore, we assert, without fear of successful contradiction,

that this initial step in the operation of the machine,

covered by the combination of claim i, is a primary

and pioneer invention.

The second step in the operation of the machine con-

sists in the removal of the unfilled cans from the point

at which they have been deposited by the first step, and

carrying them away by means of an automatic feeder

and delivering them to the capping mechanism. This

step is separate and distinct from the first one, and the

same argument applies to this claim that we used in

reference to the first claim.

The next step in the operation consists in the auto-

matic feeding of the caps, whereby each can releases

its own cap, and this feature is covered by claim 5.

Concerning it there appears to be no serious dispute.
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That the operation of this claim is pioneer in character

is too plain to admit of a doubt.

The final step in the operation of the machine con-

sists of the capping operation, covered by claims 9, 10

and II. This is likewise a separate operation and is the

final step in the process.

Thus we see that the machine is of a composite char-

acter, employing several distinct and independent

operations, each of which is covered by distinct and in-

dependent claims. This method of claiming a pioneer

invention is the most effective that can be conceived,

and we can see no valid objection to it. Had the paten-

tee attempted to claim all of these sub-operations in one

big combination, he would not have secured the protec-

tion he is entitled to, because such combination might

be evaded by the omission of one of its elements.

For instance, suppose the claim had been framed in

language such as the following:

In a machine for automatically heading filled cans,

the combination of a mechanism for supplying the

cans in an upright position, a mechanism for transfer-

ring the cans to the capper, a mechanism for supplying

the caps by the movement of the cans, a mechanism for

capping the cans, and a mechanism for removing the

cans after being capped.
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Such a claim would be a claim for the entire ma-

chine; but it requires only small knowledge of patent

law to see that such a claim could be easily evaded by

any adroit mechanical pirate. In order to avoid such

^contingency the patentee has pursued the course of

making a separate and distinct claim for each separate

and distinct operation. That he had a right to do this

admits not of a doubt. That it more effectually pro-

tects him is palpably apparent. We fail, therefore, to

see any force in the argument of the learned counsel

when he urges that Jensen's claims cannot be construed

as primary and pioneer because they are not claims for

the entire machine and are claims only for sub-combi-

nations.

In conclusion we submit that we have made out a

meritorious case, and that we are entitled to the relief

asked for. This Jensen patent is one of unusual merit,

and belongs to that class of patents which the courts

delight to protect. It is unfortunately the case that a

great many patents are for trivial and insignificant de-

tails not worthy of judicial protection, covering, as Mr.

Justice Mathews expressed it in Hollister vs. Benedict

Manufacturing Co., "a mere shade of the shadow of

an idea." Such patents tend to bring the patent system

into disrepute, but patents covering basic ideas of origi-
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nality and utility stand on a different footing, and the

courts look upon them with liberality and favor. Such

a patent is the one now before the court. It represents

a basic idea, a fundamental principle. It has aided

most materially to bring to a state of perfection one

of the greatest industries on the Pacific Coast, or, for

that matter, in the entire world. Its novelty is not de-

nied; its utility is not questioned; its validity is not

challenged. It certainly, in our judgment, fulfills to

the letter that section of the constitution which provides

for the issuance of patents "in order to promote the

" progress of science and the useful arts."

We respectfully submit that all that portion of the

decree denying relief as to claims i, 3, and 11, should

be reversed, and all that portion granting relief as to

claims 5, 9, and 10 affirmed.

JOHN H. MILLER,

For Alaska Packers Association.
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The appellants herein, J. M. K. Letson and F. W.
Burpee, now come and respectfully petition this Honor-

able Court to grant a rehearing in this case, and they



especially ask for a reliearing as to claims Xo. 3 and Xo.

11 of the Jensen patent, upon wliicli this action is based.

The issue in this case is upon the question of infringe-

ment and it is this question alone that we shall present in

this petition.

The Ala&ka Packers' Association has brought this suit

alleging infringement of six claims out of the sixteen

claims of its letters patent Xo. 376,804,. dated January 24,

1888, and issued to Mathias Jensen for an improvement

in can capping machines. The complainant and appellee

asserts the infringement of claims 1, 3, 5, 9, 10 and 11 of

said patent. The Circuit Court decided that* claims Xo.

5, 9 and 10 were infringed, by the defendants, and that

the other claims were not infringed.

The machine made by the appellants, and which is as-

serted by the ajopellees to contain the alleged infringing

combinations, was made according to the description con-

tained in the patent granted by the U. S. Government to

the a|)pellants Xo. 629,.j74, bearing date July 25, 1899,

more tban 11 years after the issuance of a]i]iellees' said

]^atent.

We bave belit^ved for many years last ])ast that the

metliod ado])ted by this Court, and also the Circuit Court

of tliis circuit, for ascertaining the pro])er construction to

be given to ))at('nt claims, and also tlie extent to \vhich

patent claims should be made to reach out and cover

otliei* machines than those described in the ])atent. was

at variance with the decisions of the V. S. Supreiiie (^mrt

and with the V. S. courts generally throughout the Kast.

That oui' contentions in this reuard have \)vvu correct



We think is shown by the recent decision of the U. S.

Supreme Court in the case of Cramer- vs. Singer Manufac-

turing Co. In this Cramer case the Circuit Court here

decided there was an infringement. The Singer Mfg.

Co. appealed the case to this Court and this Court af-

firmed the judgment,^ its decision being reported in 109

Fod. Rep. 652.

The Singer Co., however, succeeded in obtaining a writ

of certiorari from the tJ. S. Supreme Court, and the case

was taken to, and decided by, that high tribunah The

case was only decided on the first day of last February,

and we believe it is not yet reported in the official reports

of the Supreme Court. The decision is, however, reported

in Vol 108 of the U. S. Patent Office Official Gazette, at

page 1870. The Supreme .Court reversed the decision of

this Court of Appeals, and also the judgment of the

Circuit Court. The mandate of the Supreme Court is

now on file in this Court.

This Cramer case was a suit at law, and on the trial

thereof, when the evidence w^as all in, the defendant

moved the Court to instruct the jury to bring in a verdict

for the defendant, upon the ground that there was no in-

fringement shown, and the Supreme Court decided that

this instruction should have been given.

We think the decision of the Supreme Court in the

Cramer case is particularly applicable to the case at bar.

In the Cramer case the machine which was alleged to

contain the infringing combination, and which this Court

and the Circuit Court decided did contain it, was made in

accordance with letters patent No. 306,469, bearing date



October 14. 1884, and granted to Phillip Dielil tor a

sewing machine stand and treadle. In that case the al-

leged infringing machine was invented long after Cramer

had made his invention. In the case at bar the alleged

infringing machine of Letson '.^ Burpee was also invented

long after the Cramer patent was granted. In this re-

spect the two cases are parallel.

In the case at bar the question decided by the Circuit

Court and by this Court was upon the issue of invention,

both courts holding that Letson &: Burpee machine was

an infringement of the Jensen patent.

In the Cramer case the Supreme Court decided the case

upon the issue of infringement alone.

In the Cramer cases what the defendants manufac-

tured, that was held to be an infringement, was not what

was described or chiimed in the Cramer patent, but the

decisions of infringement were reached only by an api^li-

cation of the doctrine of mechanical equivalents, both by

the Circuit Court and by this Court of Appeals.

In the case at bar the defendants did not make or use

the mechanism that was described and claimed in the

Jensen patent, but the Jensen ]iatent was made to reach

out and cover the Letson & Bur])ee iiiacliine only l)y

means of an a])])lication of the doctrine of mechanical

e(|uivalents.

With all these similarities between the two cases, we

think that the decision of the Su])reme Court in the

Cramer case is especially in point and ap])licahl(^ to the

decision of the Circuit Conrt and of this Coui't iti the case

at bni'.



Of course there can be no question but that the decision

of the Supreme Court did decide upon the identical issue

of infringement which was decided by the Circuit Court,

and also by this Court in their ruling and holding that the

defendant in the Cramer case was not entitled to have

the jury instructed to bring in a verdict for the defend-

ant upon the ground that no infringement whatever had

been shown. That exact question was decided by the

Circuit Court and by this Court and by the Supreme

Court, all of the decisions being made in that one identical

case, and the decision of the Supreme Court being a di-

rect review of the decisions of the Circuit Court and of

this Court.

With this decision of the Cramer and Singer Mfg. Co.

case in our favor we will approach the discussion of this

})etition for a rehearing with courage and an expectant

hope that it will be granted. We shall endeavor to pre-

sent the subject in such a way as to convince the Court

that its past methods of construing patents so as to ex-

tend claims and make them cover subsequent inventions,

which were not made by the patentee who obtained the

patents sued upon, will be substantially changed.

Take for instance the said Cramer case to illustrate

the need of making such a change in order that equal and

exact justice may be done by the Courts, and each invent-

or protected in his patented invention to the full extent

of such invention.

In the Cramer case the Dielil patent covered a new in-

vention which was not described in the Cramer imtent

nor covered by the language of its claims. It was a new
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and useful invention and went into very extensive nse in

the machines that were made and sold b}^ the Singer Co.

Cramer's invention, however, as it was described in his

patent, and manufactured by him, never did go into

any extensive use. Experience proved that it was not

as desirable as other methods already in use in other

machines and consequently it never drove any of the

other machines out of the market. The Cramer patent

expired by its own limitation in January, in the year

1900. It has therefore been open to the public to use for

more than four years last past, yet we can learn of no

instance in which it has ever been applied to use in any

sewing machine since the patent expired. AMiile it would

operate mechanically it was not as good as other devices

in use in the frames and treadles of sewing machines, and

consequently, like the great mass of i^atents that are

issued by the patent office, it never had any intrinsic com-

mercial value. Yet a judgment was entered in Cramer's

favor for over $12,000 damages on account of the use by

the Singer Co. of the Diehl patented combination. This

amount was for damages alleged to have resulted from

the use of the Diehl machine in the Northern District of

(alifornia alone. Several other suits in other districts

were brought on the (h^amer ])atent, but none of tliem

have so far been tried, if the Supreme Coui't had not

come to the I'escne of the Siiig(M" Co. tlu^ amount of dam-

ages which wouhl ha\'e h(M'n recovered by Cramei' on

account of t!ie use hy the Sing(»r Co. of the Dielil mechan-

ism wouhl |)robably have been something frightful to

conlemphitc. This h>ol\S worse when we rememhei that

no one but ('ramer e\-ei- ma(h' or sohl liis patented device,



and even be abandoned it before be bad succeeded in sell-

insr fifty of tbem. Tbis was sbown bv tbe evidence at tbe

trial, and not contradicted.

We are not intending to make any captions nse of tbe

decision of tbe Supreme Court in tbe Cramer case, but

are using it to sbow tbat some, at least, of tbe decisions of

tbis Court made in construing patents and in tbe e\:ten-

sion of patent claims, so as to make tbem cover later in-

ventions, never made by tbe owner of tbe patent sued on,

and not covered by tbe language of tbe claims of bis

patent, must necessarily result in giving to one man tbe

property of anotber and must be doing great injustice.

We assert tbat tbe true rule is to give to .every inventor

bis own invention, and we are intending to make berein

an earnest appeal to tbe Court to adopt tbis principle,

and to give to every inventor bis actual invention as

made and claimed, and no more. We believe and assert,

tbat by so doing tbe Court will be doing exact justice to

all tbe patent litigants tbat come before it, and will be

administering tbe law just as it exists. We liave many

times beretofore complained of plaintiif's actions in

patent cases in leaving tbe patent sued upon, wben be

comes to taking bis testimony, and often leaving bis in-

vention described in tbe patent sued upon, and wliicli may
liave bad no intrinsic value at all, and sbifting bis patent

over on to tbe defendants' later invention wliicb bad

proved to be valuable. Suits are seldom brougbt against

late inventions and patents wbicli liave not proved to be

valuable. We do not believe tbat one patent in fifty of

tbe great mass of patents wbicli are issued by tbe U. S.
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Government ever lias any commercial value, for tlie rea-

son that wliat tliey cover are not as useful or desirable as

other things already in use.

AVe believe that if the Court here in the trying of

patent cases, Tvould adopt the practical rule of ascertain-

ing just where each patented invention commences and

ends and then giving to each patentee his actual inven-

tion, that its decisions would then be in harmony with

the decisions of the IT. S. Supreme Court and of the

Eastern courts generally, and do equal and exact justice

to all.

It is often said that the specifications and drawings of

a patent should be liberally construed. AYitii this prin-

ciple we fully agree; but the specification and drawings

of a patent are liberally construed for the one and single

purpose and object of making those specifications, if

possible, cover the whole of the patentee's invention. It

is often the case that specifications are carelessly drawn

and do not by their terms or language contain a full de-

scrii)tion of the invention, and the courts therefore believe,

and h61d, that no nice strictness of construction should

be given to the language of the descri])tion and claims of

a patent, that uiay i)revent them from reaching to the

limitations of tlie invention and covering the whole of it.

This rule of construction we have always ])elieved in, and

we believe in it now. r.ike all the rules of ])atent law for

which we contend, such rule of construction tends to the

doing of exact justice in giving to an invcMitor what ac'-

tually and riglitrully belongs to him.
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Such rule of construction, however, never carries the

description and claims of a patent beyond the patentee's

own invention. Only the language of the specification

and claims are made broad enough, whether by construc-

tion or otherwise, to cover and protect the patentee's

actual invention, and the} are never to be extended any

farther, since if they are, they go beyond the protection

of the patentee in his own invention and patent to assist

him in plundering, either from the public or from other

inventors, things which he was not the inventor of and

had no right to claim.

It is sometimes the case that a liberal construction of

the specifications and claims of a patent consists in giv-

ing to the language thereof the very narrowest construc-

tion and narrowest meanings that can be extracted from

them. This happens when the invention is a thin one, and

the language of the specifi.cations and claims of a patent

are so broad and general that they would plainly cover

things in prior public use that were public property, or

the prior inventions of others and would therefore render

the whole patent entirely void. Another instance as

stated in Sec. 183 of AValker on Patents, which says :

'^Claims which are functional in form; that is to say

"claims which literally purport to cover a result rather

"tlian a process or a thing, are properly construed to

"cover only the process or the thing which produces that

'

' result, for otherwise such claims would be void. '

' Citing

Fidler vs. Yentzer, 94 U. S. 288, and several other cases.

The foregoing are instances in which the very narrow-

est construction of the language of the specification and
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claims becomes a liberal construction tliereof for the

reason that it saves to the patentee so mnch of the pat-

ented invention as belongs to him instead of compelling

him to lose the whole of what the patent covers.

MECHANICAL EQUIVALENTS.

But what after all is the ultimate result, and the limit

thereof, to which a broad construction and interpretation

is given to the specification and claims of a patent? A^Hiat

is the extent to which such construction and interpreta-

tion may lawfully go and what are the boundaries which

sto]) it from going farther, and limits its application in

particular cases!

We have had an intimate acquaintance with the ])rac-

tice of the patent law as Ttell as an intimate knowledge of

the decisions of the courts in construing, applying and

administering such law for some 35 years last past, and

believe that we understand all of these questions fully

and thoroughly.

We assert that the extent to which liberality goes in

the construction of a ])atent sim])ly determines the extent

to wliicli llie ])atentee may covei* by his i)atented claims

what are known in law as nuM'hanical C(]uivaUMits.

Liberality in the construction of combination claims

never goes I'ai'tlier than to ahow the })atentee to cover

with his patent clainis, to a gi'(\-it(M' or h'ss cxtcMit, me-

chanical c<|ui\al('nts for each of the mechanical elements

of the coml)inati(Mi which his cl.'iiins covei*. We aiv not

now speaking of entirely ?iew machines wliei-e the i)at(Mits
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cover the machines as a whole. The great mass of con-

tention in patent litigation is over the inventions which

are covered by combination claims only.

Again we state that equal and exact justice to all re-

quires the Court to give to a patent and its claims just

such a construction as can be done within the terms of

their language and give to each patentee just what he

has invented, no more and no less.

Now the extent to which the combination claim of a

patentee may be allowed to cover mechanical equivalents

depends entirely upon the extent of his invention, and

particularly to the extent to which he has introduced into

it new mechanical operations or actions that produce

novel results that were new to the world. There is an

immense difference in the nature and quality of patented

inventions. For instance, the decision of the Supreme

Court says in this identical Cramer case, quoting from

one of its former decisions made in the case of Westing-

Jiouse vs. Boyden Power Brake Co., 170 U. S. 537, page

561,

"To what liberality of construction these claims are

"entitled depends to a certain extent upon the character

' ^ of the invention, and whether it is what is termed in or-

"dinary parlance a 'pioneer.' This word, although used

"somewhat loosely, is commonly understood to denote a

"patent covering a function never before performed,

"a wholly novel device, or one of such novelty and im-

"portance as to mark a distinct step in the progress of

"art, as distinguished from a mere improvement or per-
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^'fection of what had gone before. Most conspicuous

^^exainples of such patents are: The one to Howe of the

^'sewmg machine; to Morse of the electrical telegraph;

''and to Bell of the telephone. The record in this case

''would indicate that the same honorable appellation

"might be safely bestowed upon the original air-brake

"of Westinghouse, and, perhaps, also, upon his auto-

"matic brake. In view of the fact that the invention in

"this case was never put into successful operation, and

"was to a limited extent anticipated by the Boyden pat-

"ent of 1883, it is perhaps an unwarrantable extension of

"the term to speak of it as a 'pioneer,' although the prin-

"ciple involved subsequently and through improvements

"upon this invention became one of great value to the

"public."

Now it is evident that in such instances as that of Howe

sewing-machine and others which the Supreme Court

mentions as pioneer inventions there n'ds an oylg'nial cou-

cepfion of the possihilitij of produchifj a ccrfahi result

ivhieli eonception was itself neiv to the irorld and was tiie

foundation upon which he built liis machine. Evervthing,

from tlie ultimate effect of sewing any kind of a continu-

ous seam by any kind of a sewing-machine, and the action

of tlie smallest and least important device in the whole

macliine, was absolutely new and novel with llowe. The

whole principle of tlie meclmnicnl <M('tion of tlu* mnchine

as a whole and of every moving device in the machine was

all of How(?'s invention, discovery and acconiplishment.

It is this class of i?ivcntions tliat the Supreme Court in

its said ([notations calls i\w pioneer inN-ciitions. Xumber-
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less were tlie various new inventions upon sewing-ma-

chines that were made after Howe had made the first

sewing-machine, by a multitude of inventors and pat-

entees, not one of whom, however, could or would have

made the pioneer machine if Howe had never lived. These

subsequent inventions were of all degrees of novelty and

were produced by the exercise of most all degrees of in-

vention, excepting only, that none of them was or could

be the pioneer inventor of a mechanical sewing-machine.

Howe was the first to make that and there never can be

but one first in anything. We treated more at length on

this subject in our brief filed herein, pages 29 to 46.

Howe's patent was of course given a very liberal con-

struction but still it was never made to cover anything

except his invention. But his. invention was so broad,

consisting of the entire machine, and every part and i^ar-

cel of it, that the various mechanical equivalents that

were adopted by other manufacturers who subsequently

made sewing-machines came within Howe's invention,

and were co^-ered by his patent. Howe, no more than

others, was ever allowed to spread his patent so as to

make it cover the inventions of others, or to cover anv-

thing except what was included within his own discovery

and invention.

Without undertaking to trace the different degrees of

inventions that were made by the multitude of inventors

in sewing-machines, who followed after Howe, we will

come down to Cramer's patent as an illustration of an

invention which was not to be allowed a liberal construc-

tion and therefore not allowed to cover mechanical equiv-

alents of the particular devices which he used.
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In Cramer's invention tliere was not a single new or

novel mechanical action of any part of the moving ma-

chinery. He nsed only the sewing parts of the sewing-

machine that were made by others. He used only the

same kind of a treadle and pitman to connect his treadle

with the sewing part of the machine that had already

been in use by others from whom in fact he obtained

them. There was therefore nothing of any new mode of

operation that was invented or discovered by him. His

was not a case in which the Supreme Court allowed the

patent to cover mechanical equivalents. While the Su-

preme Court did not say this in so many words, it did in

effect, as it did not allow the patent to cover what was

claimed by Cramer's counsel to be the mechanical equiva-

lent of the knife-edge bars, etc., named in the claim as

a part of its combination.

Now to what extent ought a patentee to be allowed to

cover mechanical equivalents in combination claims f We
assert that the extent and limit to which the combination

claims may be allowed to cover mechanical equivalents is

measured by tlie extent and limit to which that combina-

tion Juis produced a ncir mode of nu'chanhal (i(fif))i or

mcch(nu('(d opcroiiou, whether that be moi'c or less. Tn a

combination whicli lias made but very little change in the

mode of niechanical operation the ra:ige of mechiinical

e(|uivalents which the claims may cover would be very

n;n"i"()\v, while in the <'onihinations Hint are m()i*(^ ])r(Mhic-

tivc (>r I'esuits in |>r();lu('ing or changing or modifying

mechanical actions, Ihc I'angc of mechanical e(|uivalents

which will he coN'ered, when put in )>lace of any omittcMl
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devices of the combination, will be correspondingly in-

CTeased.

We believe that this rule is the one which is produced

by the boiling down of the great mass of adjudications

made by the Supreme and other U; S. Courts, and tha;t

it is a just and correct one. If so, by following th(j rule

in most cases, the constructions of the claims and the

proper extent to which they may be made to cover me-

chanical equivalents is comparatively easy.

We have complained and do now complain that the

U. S. courts here have given to narrow patents the same

broad construction, and have allowed narrow claims to

cover mechanical equivalents to the same extent that it

has allowed broad claims for broad inventions to do the

same thing. It was admitted by the Circuit Court that

the Cramer patent was a very thin patent, yet it allowed

tlie claim to cover mechanical equivalents to the fullest

extent that it was possible to go by giving the claim the

broadest construction that possibly could be given to it.

This Court also gave the patent a very broad construc-

tion and allowed it to reach out and cover the later Diehl

invention, no part of which had ever been made by

Cramer.

There are a line of cases which the U. S. Supreme

Court has made applicable to very broad inventions—

among them are the cases of Winans vs. Denmead, 15

Howard 330; Ives vs. Hamilton, 15 How. 330. These

cases are authorities on broad inventions and patents es-

pecially. But this Court, in deciding the Cramer case,

cited as applicable thereto those same cases with some
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otliers of the same nature as pertinent authorities, by

which to construe the Cramer invention and patent. See

the Singer case, page 655 of 109 Fed. Eep. where the said

authorities are quoted by this Court. There is a very

large number of other cases decided by the Supreme

Court applicable to narrow inventions and patents which

we seldom see cited by the courts here.

Among them are

:

Roicell vs. Lindsay, 113 U. S. 97;

Wicke vs. Ostrinn, 103 U. S. 461;

Blake vs. San Francisco, 113 U. S. 679;

Mc^Iurraif vs. Mallorij, 111 U. S. 97;

Electric Signal Co. vs. Hall Signal Co., 114 U. S.

87.

See page 96 and cases cited by the Supreme Court on

page 98.

Dryfoos vs. Wiese, 124 U. S. 32, last half page 37

and first half page 38

;

Weathrrhcad vs. Coupe, 147 U. S. 322;

Werner vs. King, 96 U. S. 218;

and very many others in whicli the Supreme Court lias

protected the rights of defendants in patent cases.

Sometiuies, however, this Court, and also the Circuit

Court, hei'e has cited such cases. Some of tlien^ were

cited l)y tliis Couil in the case of Norton vs. Jensen, 90

F(m1. 415, on ])age 42!). In fact, on said page 429 thei'e is

])ure hiw and authorities enough declared and ci'<Ml by

this Court to win the case at bar for the dtl'endants sev-



era! times over, if the Court would only apply that law

and those authorities to the case. Also in the case of

Wheaton vs. Norton, 70 Fed. 833, on pages 841 and 842,

this Court cites and applies to the facts of the case, the

law and authorities, which we claim ought to be ai'plied

in this case, and we cannot understand why tiiC Court

does not so apply them.

AVlien the case of the Singer Mfg. Co., plaintiffs in

error, vs. Herman Cramer, defendant in error, was be-

fore this high tribunal Wheaton & Kalloch filed a brief

for the Singer Co. Now that we have the Supreme

Court upon our side of these questions which we dis-

cussed at considerable length in that brief we will quote

the following from pages 89 to 103 thereof, as follows

:

^'The Court understands that there are innumerable

cases in which the Supreme and other Courts have held

that the rule of equivalents could not apply. Among the

cases in which the rule does not apply are those in which

the invention is very narrow, and in which no new me-

chanical principle or new mode of operation is developed.

Curtis on Patents, Sec. 455, defines the character of

inventions in which the patentee may claim other forms

of his invention than the one contained in his patent. In

speaking of construing a patent Curtis says: '^O.r his

' ^ invention may be so stated as to render it doubtful

''WHETHER HE HAS INVENTED OR DISCOY-

''ERED THf] GENERAL APPLICATION OF A
"PRINCIPLE TO PRODUCE A PARTICULAR EF-

''FECT, AND IS THEREFORE ENTITLED TO
''CLAIM ALL THE FORMS IN WHICH THE SAME
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^^PEIXCIPLE CAN BE APPLIED TO PKODUCE
^'THE SAME EFFECT, OE, WHETHER HE HAS
^^ONLY INVENTED OR DISCOVERED A FORM OF
^'GIVING EFFECT TO A PRINCIPLE THE APPLI-

'^ CATION OF WHICH AVAS KNOWN BEFORE.''

In Sec. 456, and those following, Mr. Curtis lias stated

the rules as to what constitutes a broad invention and

what constitutes a narrow invention, and they amount to

this : So far as the inventor has invented or discovered a

new principle, or what is the same thing, a new mode of

operation, he can claim that new principle, or new mode

of operation. But in so far as he has only used a prin-

ciple that has already been known and applied, then he

has only invented a new mode of applying that principle

or mode of operation, and his patent will be limited to

that new mode which he has discovered or invented. Dis-

covery and invention mean the same thing in cases of

this kind. Walker on Patents, Sec. 2.

Any number of authorities might be cited, and we have

cited many of them in other eases before this Court, tend-

ing to repeat these rules here cited from Curtis. It would

seem that their evident justice and compliance with the

law that provides for granting patents would commend-

them to the judgment of any Court. These rules give to

each inventor just what he has invented, and that is what

the law provides for, and it is just what an inventor is

entitled to in common honesty. But these rules do not

take from other later inventors what they hav? invented,

and give all of tlie inventions to one who happens to be

the i)laintiff in an infringement suit.
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Now the only way that we know of that has ever been

used by the courts, by means of which an inventor of a

new principle is protected in the use of that principle, is

by the application of the rules of equivalents. If he has

described his invention, and shown means by which it

may be applied in one form, he is protected when his in-

vention is ai:)propriated by other means which are sub-

stantially the same. But he is not protected in the result

that he produces. His patent covers only the means by

which he has applied his principle, and such analogous

means as are the mechanical equivalents of those specific

means which he has shown. Usually when an inventor

has made an entirely new discovery like the telephone or

telegraph, his invention is very broad and covers the

machine as a whole ; and in such cases he will be protected

against any other machine which operates on the same

principle, even if other mechanisms are used. Such are

cases where a patent covers the entire machine, which is

so entirely new that it jn^oduces for the first time in the

world not only a new result, but a new kind of result that

was never before known and never before produced.

Compare, or rather contrast, the depth of discovery and

the invention of means by which the speaking telephone

was brought into the light of the world with the mere

changing of the hanging of a well-known treadle in the

well-known and "usual" vertical double brace instead of

in the web of the legs of a well-known stand of a well-

known sewing machine. Compare this mere changing of

tlie place in the hanging of the well-known bearings of a

sewing-machine treadle with the invention of f\ilton,

Nvh.o astonished the world by applying for the first time
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in the world steam to a floating vessel and driving it up

stream against the river's current. Compare it with the

invention and discovery of Morse, who for the first time

in the world applied electricity to the producing of an

intelligible alphabet and established the instantaneous

communication thereof between persons situated at great

distances apart.

Wliile making these comparisons, and noticing the con-

trasts between Mr. Cramer's alleged invention and those

great discoveries, we ask the Court to realize that the

Circuit Court HAS GIVEN TO MR. CRAMER'S PAT-

ENT AND INVENTION AS BROAD A CONSTRUC-

TION AS IT COULD HAVE GIVEN TO MORSE'S

PATENT, OR TO FULTON'S PATENT, OR TO
BELL'S TELEPHONE PATENT, IF THOSE PAT-

ENTS HAD COME BEFORE IT FOR ADJUDICA-

TION. The Court gave to Cramer the entire result fv ':

might flow from hanging the treadle in or from the cross

brace. It gave to him all the means through ^nd by

which the treadle could be supported not only in the

brace, but all means by w^iich it might be indirectly sup-

ported from the brace; it allowed him to take out from

the claim of his patent the trunnions with their knife-

edges, and construe the patent to be for attaching the

treadle to the brace indirectly by means of intervening

point centers. Cramer was allowed full latitude to take

out of his claim, not only the trunnions, but also its knife

edges and the lioles through the lower extremities of the
•

brace to serve as bearings, and also the knife-edge and

every other kind of bearings fitted or unfitted to oscillate
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in those bearings or in any bearings tliat were in holes

pro^'ided in the lower extremities of the brace. Xo broad-

er construction, and no greater range of proofs, was ever

given, or could be given, to the Fulton patent, or to the

Morse patent, or to the telephone patent.

From all this it seems to us that this Court must see

and feel that a great error has been committed by the

Circuit Court that'ought to be corrected.

AVe remind the Court that the only effect of a broad

construction in any machine patent is that it allows a

greater" range in proving the application of mechanical

equivalents of the devices described in the patent sued

upou. A narrow constniction does not allow the proof of

mechanical equivalents to the same extent as does the

allowance of a broad construction. If a plaintiff is al-

lowed to prove the use of mechanical equivalents on the

part of a defendant, and thereby work out an infringe-

ment, it is because the Court gives to the patent sued

upon a broad construction.

Xow a broad, or a narrow, or a medium construction

should be given to a patent according to the actual scope

of the invention. The authorities that sustain this prop-

osition are legion, and they are concentrated by Curtis

in the language above quoted from him.

In AValker on Patents, from Sec. 359 to Sec. 362, the

author cites three cases of the Supreme Court upon the

application of the rule stated. The three cases are

:
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McCormicl vs. Talcott, 20 How. 405;

Railicay Co. vs. Sayles, 97 IT. S. 556;

Morley Machine Co. vs. Lancaster, 129 U. S. 273.

The author quotes from the first of these cases the

following

:

^'If the patentee be the original inventor of the device

or machine called the divider, he will have a right to

treat as infringers all who make dividers operating on

the same principle, and performing the same functions

by analogous means or equivalent combinations, even

though the infringing machine may be an improvement

of the original, and patentable as such. But if the in-

vention claimed be itself hut an improvement on a

known machine by a mere change of form or coinhina-

tion of parts, the patentee cannot treat another as an

infringer who has improved the original machine by use

of a different form or combination performing the same

functions. The inventor of the first improvement can-

not invoke the doctrine of equivalents to suppress all

other improvements, which are not mere colorable in-

vasions of the first."

He quotes from the second of these cases the following:

'^In such cases, if one inventor precedes all the rest,

''and strikes out something which includes and underlies

*' all that they produce, he acquires a monopoly, and sub-

''jects them to tribute. But if the advance toward the

''thing desired is gradual, and proceeds step by stej), so

^'that no one can claim the complete ivhole, then each is

'* entitled only to the specific form of device which he

'^produces, and every other inventor is entitled to his
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'own specific form, so long as it differs from those of his

'competitors, and does not include theirs."

And from the third of these cases as follows:

^' Where an invention is one of a primary character,

'and the mechanical fmictions i3erformed by the ma-

' chine, are, as a uliole, entirely new, all subsequent ma-

' chines which employ suhstantially the same means to

'accomplish the same result are infringements, although

'the subsequent machine may contain improvements in

'the separate mechanisms which go to make up the ma-

' chine." The author adds: "And the Court also said

'that secondary patents ought to receive a narrower con-

'struction than this."

The rule is stated by the United States Supreme Court,

perhaps as plainly as it could be stated, in the case of

Miller vs. Eagle Mfg. Co., 151 U. S., on page 207, as

follows

:

"The range of equivalents depends upon the extent and

"nature of the invention. // the invention is brood or

"primary in its character, the range of equivalents will

"he correspondingly broad, under the liberal construc-

''tion which the courts give to such inventions. The doc-

" trine is well stated in Morley Machine Co. vs. Lancaster,

"129 U. S. 263, 273, where it is said 'AVhere an invention

" 'is one of a primary character, and the mechanical fiinc-

" 'fions performed by the machine are, as a whole, EN-
" ' TIRELY NEW, all subsequent niffchines which employ
" 'substantially the same means to accomplish the same
" 'result are infringements, although the subsequent
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' ^ ' machine may contain improvements in the separate

'

'
' mechanisms which go to make np the machine. '

'

'

The Supreme Court adds on the same and the next

pages

:

'

' Tested by this rule, and in view of tlie prior devices

^^and the great variety of springs in use previous to the

''granting of his patent, Wright cannot be treated as a

''pioneer in the art. Neither can lie, nor his assignee, he

^'allowed to invoke the doctrine of ec[uivalents, such as

"tlie courts extend to primary inventions, so as to include

"all forms of spring devices and adjustments which

"operate to perform the same function, or accomplish

"the same result."

"Again, the issuance of tlie patents to Gardiner &

"Downey, Berlew k Kissell, and Elder creates a prima

''facie presumption of a patentable difference from that

"of the Wright patent of 1879." Corning vs. Burden, 15

How. 252; Duff vs. Sterling Pump Company, 107 U. S.

636.

"We think it manifest, from the prior state of the art,

"if the invention covered by his patent of 1879 was not

"anticipated, and if it has any validity, that it must be

"limited and confined to the specific spring device which

''is described in tlie specification and shown in the draw-

"ings forming i)arts of the letters patent. Being thus

"limited, there is clearly no infringement in the device

"used by the appellants or their principal^, P. P. Mast

"(& Company."
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The evident justice of this rule is apparent to every in-

telligent mind. It gives to the inventor just what he has

invented, no more and no less. This is what the law says

he may have, viz : A PATENT FOR WHAT HE HAS
INVENTED. Sec. 4886 Revised Statutes.

The cases in which the rule has been applied and a nar-

row construction given to a patent that covered only a

narrow invention, and thereby narrowed the range of

mechanical equiA^alents applicable, are too numerous to

mention. The following are some of them

:

Lehigh Valley Railroad Co. vs. Kearney y 158 U. S.

461, latter part page 476.

Jeffrey Mfg Co. vs. Independent Electric Co., 83

Fed. 191, page 201, and cases there cited.

Illinois Steel Co. vs. Kilmer Mfg. Co., 70 Fed. 1012,

latter part page 1016.

Campbell Printing Press Co. vs. Duplex Printing

Press Co., 86 Fed. 315, page 323, also latter

X^art of page 326 and page 327.

Boyd vs. Janesville Hay Tool Co., 158 U. S. 260,

first half of page 267.

St. Louis Car-Coupler Co. vs. Malleable Castings

Co., 81 Fed. 706, page 724, and authorities

there cited.

Phoenix Caster Co. vs. Spiegel, 133 IT. S. 360, be-

ginning near bottom of page 368.

Wells vs. Curtis, 66 Fed. 318, last paragraph page

324, page 325.

Noonan vs. Chester Park Athletic Club Co., 99

Fed. 90, page 93.
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row construction given to a patent that covered only a

narrow invention, and thereby narrowed the range of

mechanical equivalents applicable, are too numerous to
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Lehigh Valley Railroad Co. vs. Kearney, 158 U. S.

461, latter part page 476.

Jeffrey Mfg Co. vs. Independent Electric Co., 83
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Illinois Steel Co. vs. Kilmer Mfg. Co., 70 Fed. 1012,

latter part page 1016.

Campbell Printing Press Co. vs. Duplex Printing
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part of page 326 and page 327.
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St. Louis Car-Coupler Co. vs. Malleable Castings
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Fed. 90, page 93.
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St. Louis Car-Coupler Co. vs. National Malleable

Co., 87 Fed. 885, pages 900 and 901.

Ney vs. Ney Mfg. Co., 69 Fed. 405.

Fay vs. Cordesman, 109 IT. S. 408, pages 416 and

417.

Yale Lock Co. vs. Sargent, 117 U. S. 373, last para-

graph on page 378.

Craig vs. Michigan Lubricator Co., 72 Fed. 173,

pages 176, 177, 178.

Penfield vs. Chambers Bros. Co., 92 Fed. 630.

Buff vs. Pump Co., 107 U. S. 636.

Snoiv vs. Railway Co., 121 U. S. 617.

Carter Co. vs. Hemes, 70 Fed. 859.

Neil' Beparture Co. vs. Hardware Co., 69 Fed. 154.

Engle Co. vs. City of Elwood, 73 Fed. 486.

King Co. vs. Hubbard, 97 Fed. 795.

In Jensen Can-Filling Machine Co. vs. Norton, 67 Fed.

236, on page 239 tliis Court defines a meclianical equiva-

lent in the following language

:

^^Meclianical equivalents, as that phrase is to be under-

^^ stood in this connection, are such devices as were known

** previously, and which in the particular combination of

^ ^ devices specified as constituting the patented invention,

*^can be adapted to perform the functions of those speci-

**fied devices for which they are employed as substitutes,

** without changing the inventor's idea of means.''

Since the trunnions of the Cramer patent performed

the one office of filling up the s]^ace between the edge of

the foot piece of the treadle and the bearings in the brace

so as to connect the oscillating bearings in the brace with
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the edge of the foot piece of the treadle, in order that

the foot piece should be supported by those bearings, and

also in order that the oscillation of the foot piece should

operate to oscillate the bearings, and as the point center

bolt did not perform either one of these functions, it could

not be a mechanical equivalent of the trunnions. The

point center bolts were not '
^ adapted to perform the func-

tions" of those trunnions and could not have been any

equivalents of them.

The foregoing list of cases might be extended to a

very great length. A^Hiile the very broadest construction

is given to original pioneer inventions, such inventions

are now so very few in number that there are few oppor-

tunities for such application of the rule in practice.

Howe's original sewing machine, Morse's telegraph, Ful-

ton's first steamboat and Bell's telephone are among the

inventions which the courts have pronounced to be pio-

neer inventions. Improvements on such pioneer inven-

tions have been produced by thousands. As the Supreme

Court says in Machine Co. vs. Lancaster, 129 U. S. 263,

j^p.p^e 273, and in Miller vs. Eagle Manufacturing Co., 151

IT. S., page 207 :

^' Where an invention is one of a primar}^ character,

^'and THE MECHANICAL FUNCTIONS PER-

''FORMED BY THE MACHINE ARE AS, A WHOLE,
^^ ENTIRELY NEW, all subsequent machines, '^ etc. To

be a pioneer invention the functions performed by the

machine must as a ivhole be entirely new. Those func-

tions must never have been performed before bv anv ma-
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chine, otlierwise that prior machine, and not the later, is

the pioneer machine.

These rnles, established by the cited authorities, give

to an inventor all that he has invented and obtained his

patent. for. This is all that in common justice and hon-

esty can belong to him. If he has invented a machine

which for the first time in the world has produced useful

results that had never been produced before, he has de-

veloped a new principle, a new mode of operation, and

the law protects him in it by allowing him to invoke to

the fullest extent the doctrine of mechanical equivalents,

and to shut off others who, after learning of his machine,

and finding out the new results obtained by it, and its

new mode of operation, undertake to appropriate to

themselves that new result and mode of operation by em-

bodying them in another machine, constructed on the

same principle and embodying the same mode of opera-

tion and producing the same results. But if that inventor

himself had seen prior machines producing those same

results, and had himself made a new machine which pro-

duced those old results by new mechanism operating in

substantially the same way, he is not a pioneer inventor,

although his mechanism may be new as he has applied it.

He is using what he obtained from the prior knowledge

of others. Is it not plain that it is the discoverer of the

original principle, who has produced it for the first time,

that is entitled to cover, by applying the doctrine of me-

chanical equivalents, all subsequent machines which adopt

that same mode of operation and thereby produce a re-

petition of the same new results? And is it not equally
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plain that so long as those equivalents belong to the first

inventor they cannot in the nature of things also belong

to the second party who has built the second machine, al-

though he has made it with new mechanism, which we

may concede he has invented ? Both cannot he the owners

of the same principle or mode of operation of the ma-

chine. Both xlicl not invent or discover it. Both cannot

therefore be the owners of the mechanical equivalents

which third parties may use in building a third machine,

with still newer machinery, but which embodies the same

old mode of operation and produces the same old result

that was new with the first inventor.

To illustrate a little farther; suppose, as is often the

case, that the builder of the second machine makes a valu-

able and patentable improvement on the first pioneer

machine. To some extent he has in such case produced a

new mode of operation by his new mechanism. To some

extent he has put into the machine something of value

which the pioneer inventor did not put into the inoneer

machine. In such case, as to the additional new mode of

operation, the builder of the second machine becoiiies a

pioneer and may call to his aid the doctrine of mechanical

equivalents to protect his invention, hut only to the extent

that he has developed and produced a new result^ and a

new mode of operation. But he cannot go back and ap-

propriate to himself any part of the pioneer invention

nor any part of the mechanical equivalents that helong

to it. His rights cannot begin until those of the pioneer

are passed, and his ownership can only begin where the

rights and ownership of the pioneer ended. The owner-
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ship of the mechanical equivalents of that pioneer me-

chanism belonged to the pioneer inventor until his patent

expired, and then those mechanical equivalents belong to

the public.

Smith vs. Nichols, 21 Wall. 112, pages 118 and 119.

It is usual, after an original machine of great value has

been produced and gone into general and extensive use,

for subsequent inventors to make an almost unlimited

number of so-called improvements on that machine, and

to go still further and make and patent changes and ad-

ditions which are not improvements but are only changes

for the worse. Such changes have no value, because no

users of the machine want them, nor will they have them.

They commonly involve no invention, but are made in

attempts to appropriate a valuable machine, although

that machine belongs to the original inventor; or, if his

patent has expired, it belongs to the public.

Applying the state of the art and the rules of construc-

tion to the Cramer patent, we find beyond any question

that it is not only not a primary invention, but it is one

of the very narrowest, if it is any invention at all. There

is not contained in it a single shade of a shadow of new

movement in any of its parts. Its knife-edge bearings,

rocking in their underneath bearings, were in the Wilcox

& Gibbs, as were also the pitman and band wheel.

Not only was there no nciv motion obtained by Cramer,

but there was not the remotest shade of a shadow

of difference in motion ])roduced by Cramer. The
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knife-edges, the treadle with its trunnion arms,

the underneath bearings in which the knife-edge

bearings rested and oscillated, the treadle and band

wheel, all from beginning to end acted just as the same

devices, whether taken singly or collectively, individually

or in combination, had acted in the Wilcox & Gribbs. The

Cramer patent as to its first claim is as narrow a patent

as ever issued from the patent office. There can be no

reasonable doubt of this fact. There can therefore be no
'

' range of equivalents '

' in this case. Since there was no

new motion of any kind in any one of the devices used,

nor in the combination of devices as a whole, there could

not be and was not any new mode of operation produced

whatever, no new mechanical principle was developed.

There could be no mechanical equivalents of what was

contained in the Cramer except ivhat were mechanical

equivalents of, and belonged to, the oivners of the Wilcox

& Gihbs; and as the Wilcox & Gibbs patent has now ex-

p'red, those mechanical equivalents have become the

property of the public.''

We have quoted the foregoing from our former brief

in the Cramer case, both because we deem it a pertinent

argument to use in this petition, and also because it shows

how faithful we have been in following the decisions of

the Supreme Court, and the provisions of the patent law

as those provisions have been interpreted and admin-

istered by the adjudications of the Supreme Court.

This conspicuously appears by taking what we have

above quoted from our said former brief and comparing

it with the said late decision of the Supreme Court in the

same Cramer case.
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The real questions are as to who inveiite«j the

Letson ^S: Burpee machine, and who has the patent

on it? AVas it Jensen, or was it Letson & Burpee

f

The date on their patent shows that Letson and

Burpee did not a])ply for their patent nntil 189S. Jensen

is a native of Europe, and for many years last past he

has been in Europe and is there yet. It is safe to say that

he has never yet even seen one of the Letson & Burpee

machines. How could he be an inventor of a machine

which was made by others, which he had no hand in mak-

ing, liad not even known anything of it until long after

it was made and completed by Letson and Burpee, and

which he has never even seen? We canjiot believe that

Jensen invented the Letson & BurjDee machine, and we

all know that his patent does not describe it, and we know

equally well that the claims of his patent do not inckide

the Letson 6c Burpee machine, nor do we believe that

they cover any part of it

The Letson 6c Burpee machine is a new machine not

made until eleven years after the Jensen patent was is-

sued. It is confessedly a much better machine than the

Jensen. It is much more valuable. If Jensen invented it

he must have known of it. If he knew of it, or if any one

knew of it, why did it remain unknown to the world for

eleven long years! AVhy was it not made and put into

use?

In the defendant's machine there are two vertical ro-

tating spindles, each one of which carries two skeleton

wheels, which are rigidly attached to, and rotate with it.

These two s])indles and the two wheels which each of
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them carry are foundation meclianical elements in the

machine. They are its main moving parts. Are those

two spindles and their four skeleton wheels Jensen's in-

vention! Whereabouts in the Jensen machine are those

spindles found! Whereabouts in the eJensen machine are

those wheels, or either one of them found? Those skele-

ton wheels are made up in part by the pockets which take

the can bodies from off the belts and drive them around

on the rotating plungers.

Really, all that is necessary for this Court to do in

order to construe the patents and decide upon the ques-

tion of infringement, is to compare the specifications and

drawings of the Jensen x^atent with the specifications and

drawings of the defendants' patent. In the Cramer case,

as in this case, the defendant's machine was described in

a patent covering a later invention, the Diehl invention in

the one case and the Letson & Burpee invention in the

present case. As the Supreme Court says in the Cramer

case,

*'As in each of the patents in question it is apparent

^'from the face of the instrument that extrinsic evidence

''is not needed to explain terms of art therein, or to ap-

"ply the descriptions to the subject-matter, and as we are
'

' able from mere comparison to comprehend what are the

'

' inventions described in each patent and from such com-

"parison to determine whether or not the Diehl device is

"an infringement upon that of Cramer, the question of

"infringement or no infringement is one of law and sus-

"ceptible of determination on this writ of error. {Heald
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'S^s. Rice, 104 U. S. 737; MarJcet Street Cable R. Co. vs.

^^i?o?r/e//, 155 U. S. 621, 625.)"

A comparison of the two patents, whether made with

or without whatever light may be thrown npon the com-

parison by the use of the testimony in the case, makes it

evident that the two machines are entirely different in

their construction, in their mode of operation, in the de-

vices of which they are composed, and in the sub-combina-

tions of those devices. The defendants' machine is a

continuously operating machine while the Jensen machine

is an intermittent machine only. This difference in the

mode of operation of the two machines compelled the

defendants to make an entirely new plan for their ma-

chine. It was a new plan of operation and compelled a

new plan of construction and new kinds of operating de-

vices all the way through. The novelty goes all through

the defendants' machine, and the plan of it. It is not an

added improvement to the Jensen machine. If the de-

fendants' machine was an improvement upon the Jensen

machine there would of course be some place in the de-

fendants' machine where the Jensen machine would stop,

and the defendants' improvements on the Jensen machine

woukl commence. But no such place can be found. Xo

such place has been found either by the counsel or by

the Court. On pages 185-186 and 187 of the appellee's

brief, counsel assert that the claims in controversy do not

imrport to cover the defendants' machine as a whole.

That those claims are for sub-combinations only. But on

])age 187 of their brief counsel assert that claim 16 of

the Jensen ])atent is a claim for the entire machire. and
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operating.

This statement, with the fact that there has been no

assertion that claim 16 of the Jensen patent was in-

fringed by the defendants' machine, constitutes a direct

admission that the continuously operating machine of the

defendants, taken as a whole, is no infringement of the

Jensen patent, wherein is covered the intermittently

operating machine as a whole.

This admission is undoubtedly correct but this dis-

tinction between a continuously operating mechanism

and an intermittently operating mechanism runs all

tlwougli the two machines. It is first incor^Dorated in the

plans of the machines as entire machines. Also in the

construction of the machines as entire machines. It is

equally certain that all the material sub-combinations of

the machines develop the same distinctions and differ-

ences. But more of this hereafter.

On said page 187 of appellee's brief referring to Jen-

sen's patent, it says: ''But when he claimed the various

sub-combinations, he did not limit them to any particular

kind of a machine, because they could be used in many

kinds of machines."

If by the last few words it was intended to assert that

tlie sub-combinations of the Jensen machine could bo used

in a continuously operating machine the same would be

absolutely incorrect. The mechanical suh-cornhinations

of the Jensen machine can not he used in a continuously

working can capping machine. It would be as impossible
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as tlie construction of a perpetual motion machine. It is

an utter pliysicial impossibility to operate any material

sub-combination of mechanism that is used in the Jensen

machine in any kind of a continuously operating machine.

Probably the worst feature, however, of the above quo-

tation from appellee's brief is that part wherein it is

asserted that Jensen, in his claim of the various sub-

combinations, did not limit them to any particular kind

of a machine, etc. The jDretense that an inventor may

extend his claims so as to reach out and cover what he has

never invented by simply saying that he does not limit

himself, is a slander of the patent law. The patent law

allows no patentee to claim anything that he has not in-

vented or anything that he has not described in his speci-

fication and drawings. How would a claim of this kind

read?

^'I do not limit myself to my invention as I have de-

scribed it herein as other machines may be invented here-

after by other parties by means of which filled fish cans

may be headed automatically, and as in such machines the

effect of heading filled fish cans will be accomplished, I

therefore claim all machines by whomsoever hereafter

invented that will accomplish the effect of autom.ntically

heading filled fish cans."

Of course such a claim could never get past v de-

murrer in any court, yet counsel is practically claiming

that his claims be given an interpretation that would

fairly come within the foregoing language, and they ex-

pect to have the Court give the claims such construction

and have them reach over and cover the defendants' ma-

chine accordingly.
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We respectfully ask the Court to review its derision

rendered herein and see if it has not come dangerously

near to making just such a decision as appellee's counsel

are claiming. We assert with all the emphasis which we

can throw into the assertion that a patentee cannot extend

in his patent specification, or afterwards in the courts,

that he has not limited himself to what he has described

his patent claims beyond his invention b}^ stating either

in his specifications.

We now return to a comparison of the two machines,

the elensen and the defendants. On pages 99 and 100 of our

brief on file herein, we cited Sec. 256 of Robinson on Pa-

tents, in which the rule is laid down that new and subse-

quent inventions cannot he ani/ infringement of an earlier

patent. There are many autiiorities, including decisions

of the U. S. Supreme Court, and also including the deci-

sion of this Court in the case of Ptansome vs. Hyde, 69

Fed. 148, which holds that a defendant's patent is evidence

for him just as much as a plaintilf's patent is evidence

for the plaintiff. The defendants' patent has twenty-

one claims. Clain^s 1 and 2 cover their machine as an

entire machine. The subsequent claims go through their

machine and cover the several sub-combinations and de-

vices of which it is composed. Xothing of their machine

seems to be missed from their claims.

In the defendants' machine there are two vertical ro-

tating spindles, each one of which carries two skeleton

wheels. These two spindles and the two wheels which

each of them carry are foundation mechanical elements

of the machine. They are its main moving parts. Xow
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vre ask. are those spindles, which are necessary to the de-

fendants' machine, found in the Jensen patent or not?

If they are not they are certainly no part of Jensen's

patented invention.

What is there in the Jensen machine of which those

spindles or either of them is a mechanical equivalent?

Of course there is nothing. VTho then invented the

spindles and first put them in a can capping machine!

Was it Jensen or was it the defendants? Have not the

defendants the patent covering those spindles as a part

of their machine ? Did Jensen ever have any patent that

covered those spindles in any way, shape or manner as a

part of his invention? It will not be pretended that he

ever did.

VTho invented the rotating skeleton wheels that are

mounted upon the said spindles and which revolve with

them and embodied those wheels in a can capping ma-

chine ? Was it Jensen or was it the defendants ?

AVho has a patent for the incorporation of those rotat-

ing skeleton wheels into the can capping machine ! Did

Jensen get such patent or did the defendants get it ? It

will not be pretended that Jensen ever made such an in-

vention or ever obtained such a patent for it, or that de-

fendants did not make the invention, and they certainly

have a patent for it.

Xext, who invented the pockets and placed them in each

corner of said rotating wheels in such connection with

other devices that they were operative for the first time

in a can cai)ping machine? Did Jensen invent such
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pockets or combine tliem with such rotating wheels, or

was it the defendants, Letson & Burpee, who invented

those pockets and placed them in the rotating wheels, and

thus, for the first time in the world, utilized them as de-

vices incorporated into a can capping machine? Was

this the invention of Jensen or was it the invention of the

defendants, and who obtained a patent for those inven-

tions 1 Was it Jensen or was it the defendants f It must

be admitted that this invention was made by the defend-

ants, was never made by Jensen, and that defendants

have a patent which covers the invention, and the plain-

tiff has not any such patent.

Next, who invented the rotating moving plungers of

the defendants' machine, and for the first time in the

world placed them as operative devices in a can capping

machine, and placed them in a machine in combination

with other devices which made them operative in can

capping machines? AVas it Jensen that did this, or was

it the defendants who did it, eleven years after Jensen

had reached his limit in inventing improvements in can

capping machines ? Of course it was the defendants

who made these inventions, and it is the defendants who

have a patent for them. Are these moving plungers de-

scribed in Jensen's patent or covered by any of his

claims ! They certainly are not. It was not Jensen's in-

vention, but it was the defendants' invention, and the de-

fendants have their patent for it, properly granted to

them.

Jensen had reached the end of his inventions in can

capping machines eleven years before anif pari of the de-
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fendants' macJihw was produced. AVlien Jensen ceased

work on can capping machines, he had not made, or at-

tempted to make, any continuously operating machine.

He never did attempt to use traveling plungers, nor to so

plan a machine that traveling ])lungers could be used in

it. He had never used or attempted to use the spindles,

such as defendants use, nor the skeleton wheels which

those spindles carry, nor the pockets which are crirried

by, and operate in combination with, those wheel? and

spindles, nor, in short, any of those things which are

described in and covered by the claims of the defendants'

patent. All those tilings were eleven years behind the

date at which Jensen quit the field of invention. All of

them were to remain eleven years longer unknown, and

they did remain eleven years longer unknown, and until

the defendants brought them to light, and to the knowl-

edge of the world.

All this being so, indisputahJij, by what right are they,

or any of them taken from the defendants' patent and

given to the Jensen patent? It is incomprehensT'nie to

us. AYe cannot understand it.

CLAIMS THREE AND ELEVEX OF THE JEXSEX

MACHIXE.

We make a special appeal to the Court to reconsider

its ruling with reference to Claims 3 and II. His Honor,

Judge Hanford, decided that the defendants' machine did

not infringe either one of these claims for the reason that'

the claims were combination claims and that the feeder F

was one of the mechanical elements of each of the com-
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binations, and that such feeder F was not in defendants'

machine at alL As is well known, Judge Hanford is a

gentleman who i}ossesses mechanical faculties of an un-

usually high order, and who reads naturally and correctly

the movements, actions and operations of any machine

that he may observe when it is at work. He has, as we

understand, himself invented a very ingenious machine

especially designed for the heading of filled fish cans.

The fact that Judge Hanford could not find the feeder F
of the Jensen patent in the defendants' machine is cer-

tainly very strong proof that it is not there. The action

and the operation of the feeder F in the Jensen machine

is very fairly described by this Court in its decision here-

in rendered. The feeder F is a straight back witli four

arms projecting at right angles, forming three pockets.

It is attached to three vertical cranks which rotate, giving

the feeder an eccentric sweeping motion. The feeder F
in this sweeping movement catches the can in the first

pocket between the first pair of arms and, pushing it at

right angles to the line of the belt travel, moves it a short

distance and then recedes, leaving the can stationary till

the next sweep, when it is received into the middle pocket

and moved upon the plunger S. The Jensen feeder F is

carried upon cranks so arranged as to give the feeder an

eccentric sweeping horizontal motion, and tJiis motion is

absolutely necessary to create the intermittent motion by

which the cans are moved forward through the machine.

Without that intermittent, horizontal, eccentric sweeping

motion the Jensen machine would not head any cans and

would not perform any successful operation whatever.

Said claim 3 is as follows

:
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^^In combination with a transverse belt the feeder hav-

ing the projecting arms between which the cans are receiv-

ed from the belt and the actuating devices by which the

motions of the feeder are produced, substantially as

herein described."

Xow tliis claim is clearly a combination claim. Its ele-

ments being a transverse belt, the feeder F having the

siraiglit hack, and the projecting arms H, heticeen irhich

the cans are received from the belt and the actuating de-

rices by nhich the motions of the feeder are produced.

Xow what are the motions of the feeder which are pro-

duced by the actuating devices ? They are of course the

said eccentric sweeping motions by means of which the

cans are moved intermittently forward. The claim there-

fore calls for actuating devices by which these eccentric

sweeping motions of the feeder are produced. Those ac-

tuating devices constitute one of the mechaniccd elements

of the combination of claim 3.

Xow are there any such actuating devices in tlie de-

fendants' machine? We do not think that this Court or

any judge of this Court would think for a moment of as-

serting that there were any actuating devices in the de-

fendants' machine that would produce the eccentric

sweeping motion of the feeder F.

This mechanical element, the actuating devices for pro-

ducing the motions of the feeder seems not to be taken into

consideration by this Court at all in passing upon the

issue of infringement of said claim 3, although those

actuating devices are one of the mechanical elements of

said claim 3. The Court in its opinion says

:
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''The question is, do the appellants use a feeder with

''projecting arms between which the cans are received

"from the belt? It is apparent at a glance that the peri-

"pheric wheel could be constructed as well with project-

"ing arms as with the curved pockets and that its opera-

"tion would not be altered. If the appellee is entitled to

"be i)rotocted in the claim as it is made in his patent, and

"it is not disputed that he is entitled to such protection,

"we think infringement cannot be avoided by merely

"changing the shape of the arms of the feeder. Nor do

"we think that the fact that the wheel 36 of the appel-

"lants' m.cnchine moves in a true circle, while the feeder

"of the appellee's moves eccentrically and intermittently

"sufficient to constitute a fundamental difference.''

Now in this the Court leaves entirely out of considera-

tion the fact that these actuating devices constitute an

element of the combination, and the decision actually

holds in effect, that a combination claim is infringed

when one of the necessary indispensable mechanical ele-

ments of the combination has not been used by the defend-

ants. Must we be denied the benefit of that rule of pat-

ent law which says that a combination claim cannot be

inivinged unless every one of the mechanical elements

that are included by the claim in its combination has

been used by the defendants? What have we done that

so elemental and universal a rule should be refused to us,

though allowed to every one else! Are these defendants

outlaws, or what is the trouble? We believe that a great

wrong has been done us in this respect by denying to us

the benefit of this rule of law and we now come and

respectfully ask the Court to right that wrong.



44

And in the consideration of this portion of its decision

we ask the Court to notice particularly that what said

claim three calls for are actuating devices by which the

motions of the feeder F are produced. It is not a claim

for devices that will produce other motions which do not

belong to the feeder F. The devices must produce the

eccentric sweeping motions of the feeder, as those are

the only motions which are given to the feeder. No mat-

ter what the form of the arms H of the feeder may be,

the actuating devices must produce those eccentric sweep-

ing motions which belong to, and must govern the feeder.

The actuating devices of claim three are not to produce

any true circular motions. Such motion would destroy

the whole action of the Jensen machine.

If every member of this Honorable Court was to exam-

ine the defendants' machine through a Lick telescope,

with its magnifying power increased a thousand fold, not

one of them could find in the machine the shade of a

shadow of those actuating devices which are an element

of said claim three. Those actuating devices are not only

not in the defendants' machine, but they could not be put

into it, nor any equivalent of them, without destroying

the entire action of the machine.

We now assert that those actuating devices are one of

the meclianical elements of said claim three, and that

there cannot be any infringement of said claim unless

those actuating devices are used in the infringin.o: ma-

chine, and we further assert that those actuating devices

are not in the defendants' machine, and that therefore

the combination that is covered by said claim is not used
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in the defendants' machine, and the machine therefore is

not, and cannot be any infringement of the said claim.

We are striving to so impress this fact upon the atten-

tion of the Court that it will not be overlooked or disre-

garded and passed over without notice. There is so much

of argument made, and so many authorities cited in our

brief herein filed which the Court has not noticed in its de-

cision, that we trust to be excused for apprehending that

the same thing might happen with points made in this

petition unless such points are pressed somewhat upon

the attention of the Court.

Now we do not believe that there is any pretense or be-

lief on the part of any member of this Court that the

actuating devices ivhich produce the eccentric sweeping

motion of the feeder F, which is especially called for hy

said claim 3, can be found in the defendants' machine.

Not only is the feeder F not there but those actuating de-

vices which give to the feeder F its motions are not there

either. Not only are those actuating devices which pro-

duce the motions of the feeder F as called for by the

claim not in the defendants' machine, but they could not

be put into it without absolutely destroying its entire

operation. It is shown overwhelmingly by the testimony

that the feeder F is not in the defendants' machine and

that it could not be put in the defendants' machine

without destroying the machine. There is no one who

understands the two machines but that knows this to be

the fact. It is not a case of putting the feeder F ui the

defendants' machine merely changing the shape of its

arms H, but it is a case where neither the feeder, nor its
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movements, could be put into the defendants' machine

without destroying the entire movements and mode of

operation of the defendants' machine.

. Judge Hanford was right when he decided that the

feeder F was not in the defendant^' machine. As the

feeder F is a mechanical element in the claim eleven and

as the feeder is not in the defendants' machine the decis-

ion of Judge Hanford with reference to claim three, and

also claim eleven, ought to be sustained. Xor do we for a

moment yiekl assent to the position taken by appellee's

counsel, that it makes no difference that the Jensen pat-

ent covers the intermittent machine only, while the de-

fendants' machine is not intermittent but is a continuous

motion machine. By being made continuous motion the

defendants' machine is a very much more eff'ecti^'c and

more valuable machine. It is only made continuous mo-

tion .by leaving out of it almost every device utilized in

the intermittent motion machine and using instead there-

of an entirely different set of de\H[ces ha\4ng different

operations and movements and made up of a set of de-

vices, most of which are new in can heading machines

and whicli could not be used and were not used in any in-

termittenly moving can heading machine. If it were

possible to transfer the devices from one machine to the

other without absolutely spoiling and destroying the

machine it would be a different proposition. Let the

Court go over the defendants' machine and undertake to

]jick out devices from it that could be put into the Jensen

machine without destroying it, and it will find the number

of such devices to be too small to be of any im]>oi'tance.
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We desire to make this petition short and do not under-

take to cover the whole case but to strike at enough that

is vital to show that a rehearing ought to be granted. If a

rehearing is granted we will make a farther presenta-

tion as to the other claims which Judge Hanford held

were infringed.

Respectfully submitted,

M. A. WHEATON,
of Counsel for Appellants.

We, the undersigned, counsel for petitioner, hereby

certify that in our judgment the foregoing petition is

well founded and that it is not interposed for delay.

M. A. WHEATON,
I. M. KALLOCH.
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In the Circuit Court of the United States^ Ninth Circuit, Dis-

trict of Montana.

CLARA E. SACKETT,

PlaintifP,

vs.

MARY McCAFFERY and JOSEPH
McCAFFERY,

Defendants. '

Caption.

Be it remembered on the 27tli day of August, A. D.

1902, the plaintiff above named filed herein a complaint,

which said complaint is entered of record herein as fol-

lows, to wit

:

In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

CLARA E. SACKETT, \

Plaintiff,

vs.

MARY McCAFFERY and JOSEPH
McCAFFERY,

Defendants.

Comphint.

The plaintiff complains of the defendant and for

cause of action alleges:
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That the plaintiff is a resident and citizen of the State

of Xew York.

That the defendants are residents and citizens of the

County of Deer Lodge, in the State of Montana.

That the matter in dispute in this action exclusive of

interest and cost exceeds the sum of $2,000.

That on the 28th day of May, A. D. 1902, the plaintiff

was, and ever since has been, and she now is, the owner

of and seised in fee, and entitled to the possession of

that certain tract of land, situated in the town, now

city, of Anaconda, in the county of Deer Lodge, State of

Montana and described as follows, to wit:

All of lot numbered eleven (11), in block numbered

eighty-nine (89), in the said town, now city, of Anaconda,

according to the plat and survey thereof on file ia the

oflSce of the Countv Recorder of said Deer Lodcre Couutv.

That the defendants, without right or title, have

withheld the possession thereof from plaintiff and ex-

( luOed the plaintiff from said premises, and now unlaw-

fully and without right or title withhold the possession

of said premises from the plaintiff to her damage in the

sum of $100.00.

That the value of the rents, issues and profits of said

premises from the said 28th day of May, 1902, and while

the plaintiff has been excluded therefrom by the defend-

ants, is at the rate of $50.00 per month.

That the value of the said premises is $2,500 and

uiore.

That since the 28th day of May, 1902, and prior to the

commencement of this action, the plaintiff deiuanded of
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the defendants the possession of the premises, but the

defendants refused, and still refuse to deliver up the

same to plaintiff.

Wherefore the plaintiff prays judgment against the

defendants.

I. For the recovery of the poss^^ssion of the de-

manderi premises, and for the sum of $100, damages for

nithliolding tlie possession thereof.

II. For the sum of $50 per month, the value of the

said rents, issues and profits, and costs of suit.

W. H. TRIPPET, and

GEO. B. WINSTON,

Attorneys for Plaintiff.

' 1>ss.
.edge. J

State of Montana

County of Deer Lod

George B. Winston, being duly sworn, deposes and

says:

That he is one of the attorneys for the plaintiff in the

above-entitled action; that he has read the foregoing

complaint and knovrs the contents thereof, and that the

matters therein stated are true, according to his best

knowledge, information and belief.

That he makes this verification in the place oi the

plaintiff, and on behalf of the plaintiff, for the reason

that said plaintiff is now absent from the county of

Deer Lodge, State of Montana, where this afi&ant resides

and has his office.

GEO. B. WINSTON.
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Subscribed and sworn to before me this 26tli day of

Aug., 1902.

[Seal] W. H. TRIPPET,

Notary Public in and for Deer Lodge County, State of

Montana.

[Endorsed] : Title of Court and Cause. No. 203. Com-

plaint. Filed and entered Aug. 2Ttli, 1902. Geo. W.

Sproule, Clerk. By F. H. Drake, Deputy Clerk. Filed

on transfer, January 13th, 1903. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 2Tth day of August, A.

D. 1902, a summons was duly issued herein, which

said summons is entered of record as follows:

Circuit Court of the United States, yintJi Circuity District

of Montana.

CLARA E. SACKETT,

Plaintiff,

vs.

MARY McCAFFERY and JOSEPH

McCAFFERY^
Defendants.

Action brought in said Circuit Court, and the Complaint

filed in the office of the Clerk of said Circuit Court,

in the City of Helena, County of Lewis and Clarke.

Summons.

The President of the United States of America, Greet-

ing, to the Above-named Defendants, Mnry 3IcCaf-

fery and Joseph McCaffery:
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You are hereby summoned to answer the complaint

in this action which is filed in the office of the clerk of

this court, a copy of which is herewith served upon you,

and to file your answer and serve a copy thereof upon

the plaintiff's attorney within twenty days after the ser-

vice of this summons exclusive of the day of service;

and in case of your failure to appear or answer, judg-

ment will be taken against you by default, for the re-

lief demanded in the complaint.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 27th day of Au-

gust, in the year of our Lord one thousand nine hundred

and two, and of our Independence the 127th.

[Court Seal] GEO. W. SPROULE,

Clerk.

By Frederick H. Drake.

' Deputy Clerk.
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UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit, District

of Montana,

CLARA E. SACKETT,

Plaintiff,

vs.

MARY McCAFFERY and JOSEPH Mc

OAFFERY,

Defendants.

State of Montana, 1
>ss.

County of Deer Lodge. J

Daniel Lynch being duly sworn, deposes and says:

That he is a citizen of the United States over the age

of twenty-one (21) years, and that he is not a party to

nor is he interested in the above-mentioned action.

That he received the within annexed summons on the

28th day of August, 1902, and personally served the

same on the 28th day of August, 1902, upon Mary Mc-

Caffery and Joseph McCaffery, the defendants named in

said action, by delivering to and leaving with each of

said defendants named in said action, personally, at the

city of Anaconda, in the county of Deer Lodge, State

of Montana in said District, a certified copy thereof, to-

gether with a copy of the complaint in said action certi-

fied to by the clerk of said Court and attached thereto.

DANIEL LYNCH.
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Subscribed and sworn to before me August 29th, 1902.

[Seal] GEOKGE B. WINSTON,

Notary Public in and for Deer Lodge County, State of

Montana. ;

[Endorsed] : No. 203. Title of Court and Cause. Sum-

mons. Geo. B. Winston and W. H. Trippet, Plaintiff's

Attorneys. Filed and entered Sept. 4th, 1902. Geo.

W. Sproule, Clerk. By F. IT. Drake, Deputy Clerk.

Filed on Transfer Jan. 13th, 1903. Geo. W. Sproule,

Clerk.

And thereafter, to wit, on the 15th day of Sept., 1902,

defendants filed their answer herein, which said an-

swer is entered of record herein as follow^s:

In the United States Circuit Court, Ninth Circuit, District

of Montana.

CLABA E. SACKETT,
\

PI;

vs.

laintiff, 1

MARY McCAFFERY and JOSEPH

McCAFFERY,

Defendants.

Answer.

Now come the above-named defendants and file this

their answer to plaintiff's complaint herein:

1. Admit that the plaintiff is a resident and citizen

of the State of New Y'ork.
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2. Admit that the defendants are residents and citi-

zens of the county of Deer Lodge, in the State of Mon-

tana.

3. Deny that on the 28th day of May, A. D. 1902, or

at any other time or at all, the plaintiff was, and ever

since has been or was, or ever since has been, or that

plaintiff is now the ow^ner of and seised in fee or the

owner of or seised in fee, or in any other way or at all,

or entitled to the possession of the land described in her

complaint, or to any part or parcel thereof.

4. Deny that the defendants, without right or title,

have withheld the possession of said land from plaintiff,

and excluded the plaintiff' from said premises, or now or

at any other time, or at all, unlaw fully or without right

or title, withhold the possession of said premises from

the plaintiff', to her damage in the sum of one hundred

dollars, or in any other sum or any sum at all, but de-

fendants aver that they have been at all the times in

said complaint mentioned in the lawful possession of

the whole of said premises, and now and have at all

times in said complaint mentioned held and claimed the

said premises lawfully and under a valid title.

Deny each and every allegation in said complaint con-

tained not herein specifically admitted or denied.

For a further and separate defense herein these de-

fendants allege:

1. That on the 24th day of November, 1900, and for

a long time prior thereto, the defendants Joseph McCaf-

fery and Mary McCaffery were, and now are, husband

and wife, and at all of said times the defendant Mary
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McCaffery resided, and now resides, with her said hus-

band in and upon the following described land, to wit:

Lot numbered eleven (11) in block numbered eighty-nine

(89), in the town (now city) of Anaconda in the county

of Deer Lodge, State of Montana, according to the plat

and survey of said town (now city) of Anaconda, on file

in the office of the county recorder of Deer County,

which said premises are the premises claimed by and

sued for by the plaintiff in this action.

2. That on the 21th day of November, A. D. 1900,

and for a long time prior thereto, the said defendants

were, and ever since have been, and now are, the own-

ers in fee simple of the above-described land, and the

same constituted and now constitutes the homestead of

the said defendant Mary McCaffery, and of her said hus-

band, the defendant Joseph McCaffery.

3. That on the 21th day of November, A. D. 1900, the
said defendant Mary McCaffery (her husband, the said
defendant, Joseph McCaffery, not having made such se-

lection) executed and acknowledged in the same manner
as a grant of real property is acknowledged, a declara-
tion of homestead upon and for the above-described
land, and the dwelling-house tliereon and its appurte-
nances.

^

1. That said declaration of homestead so made and
executed as aforesaid contained a statement that her
husband had not made such declaration of homestead,
and that she, the said Mary McCaffery, therefore made
such declaration of homestead for the joint benefit of
herself and her said husband, Joseph McCaffery, and
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a statement that she, the said Mary McCafferj, the

person making such declaration of homestead, was re-

siding upon said premises and claimed them as a home-

stead, and said declaration of homestead contained a

description of the above-described premises so claimed

as a homestead as aforesaid, and also an estimate of

the actual cash value of said premises.

5. That on the 26th day of ^^ovember, 1900, the

aforesaid declaration of homestead was filed for record

in the office of the clerk of the county of Deer Lodge,

State of Montana, within which said county the prem-

ises so claimed as a homestead as aforesaid were situ-

ated.

6. That the land so claimed for a homestead as

aforesaid did not exceed in quantity one-fourth (1-4) of

an acre, and did not, and does not now, exceed in value

the sum of twenty-five hundred (§2500.00) dollars.

That the said defendant Mary McCaffery, at all the

times herein mentioned, claimed, and does now claim,

the above-described land and the dwelling-house there-

on, and its appurtenances, as a homestead for the joint

benefit of herself and her husband, the said defendant

Joseph McCaffery.

Wherefore the above-named defendants demand judg-

ment that the plaintiff take nothing by this action, and

that defendants have judgment for their costs herein.

RODGERS & RODGERS,

Attorneys for Defendants.
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State of Montana,

County of Deer Lodge.

Mary McCaft'ery, being first duly sworn, deposes and

says as follows:

That she is one of the defendants in the above-en-

titled action, that she has heard read the foregoing an-

swer, and know^s the contents thereof, and that the mat-

ters and facts therein stated are true of her own knowl-

edge.

her

MARY X McCAFFERY,
mark

Witness to the mark of Mary McGafferyt

HIRAM W. RODGERS.

Subscribed and sw^orn to before me this 13th day of

September, A. D. 1902.

[Seal] HIRAM W. RODGERS,
Notary Public in and for Deer Lodge County, Montana.

Due service of the foregoing answer is hereby ad-

mitted, and copy rjeceived this 13th day of September,

1902.

W. H. TRIPPET,

GEO. B. WINSTON,

Attorneys for Plaintiff.

[Endorsed] : No. 203. Title of Court and Cause. An-

swer. Filed and entered September 15th, 1902. Geo.

W. Sproule, Clerk. Filed on Transfer January 13th,

1903. Geo. W. Sproule, Clerk. Rodgers & Rodgers, At-

torneys for Defendants.



12 Clara E. Sackett vs.

And thereafter, to wit, on the 11th day of October, 1902,

the plaintiff filed herein her reply, which said reply

is entered of record as follows:

In the United States Circuit Court, Ninth Circuit, for the

District of Montana.

CLAKA E. SACKETT, %

Plaintilf
, \

vs.
[

MAKY McCAFFERY and JOSEPH^
McCAFFEEY, \

Defendants.

Reply.

The aibove-named plaimitiff, for reply to the further,

iSeparate and affirmative defense and answer

—

First.—^Denies' that the said defendlants, or either of

ithem, have been the owner of the premises as mentioned

in the complaint, or any part thereof, since the 12th day

,ol May, 1902.

Second.—Denies that the said premises, or amy part

^thereof, on the 24th day of November, A. D. 1900, or

prior thereto or since, or at any time, or at all, conisti-

tuted or n'ow constitutes the homestead of the defend-

lant Mary MicGaffery or her husbaind, the defendant,

Joseph McCaffery, or either of them; denies that the said

^premises, or any part thereof, has at any time been, or

,is now, the ho»mesteiad of the defendlants, or either of

them. '

Thii^d.—^Denies that the defendant Mary McCaffery,

on the 24th day of November, A. D. 1900, or at any other



Mary 3fcCaffrnj and Joseph McCaffrey. 13

time, executed and acknowledged, or executed or ac-

knowledged a declaration of homestead upon the said

land and dwelling-house thereon and appurtenances, or

ainiy part thereof.

Fourth.—Denies that the declaration mentioned in

said answer of defendant contained a statement or esti-

jnate of the actual cash value of said premises, or any

statement or estimate of the ax^tual cash value or any

value of said premises.

Fifth.—Denies that any declaration of homestead was

filed for record or filed in the office of the clerk of the

pounty of Deer Lodgie, State of Montana.

Sixth.—Denies that defendant Mary McCaffery at any

time mentioned in said answer claimed, or now claims,

the said land or any part thereof, and the dwelling-house

thereon and its appurtenance®, as a homestead, except

under the in>strument, and as hereinafter mentioned.

For a further reply to the separate defenise and af-

firmative answer of the defendants filed herein, the said

plaintiff alleges:

(1) Said plaintiff admits that on the 24th day of

November, 1900, the defendant Mary McCaffery execute<l

and acknowledged an instrument purporting to be a

(declaratiomi of homestead on the premises described in

the plaintiff's complaint and in said answer, being the so-

called declaration of homestead mentioned in said af-

firmative answer, and which said instrument reads in

words and figures as follows, to wit:

*'Know all men by these presents: That I do hereby

certify that I am the wife of Joseph McCafferv, and that
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I do now, at the time of maikingt this declaration, actu-

ally reside with my family on the land and premises

hereinafter described.

That the land and premises on which I reside are

bounded and described as follows, to wit: Lot number

(11) in block number (89), in the city of Anaconda, Deer

lyodo^e County, Montana. That it is my intention to use

.and claim the said lot of land and premises above de-

scribed, together with the dwelling-house thereon, and

its appurtenances, as a homestead.

And I do hereby select and claim the same as a home-

stead. That I make this declaration for the joint ben-

efit of myself and husband, and I d^eclare that my hus-

,band has not made a declaration of homestead. That

the actual cash yalue of said property I estimate to be

In witness whereof, I have hereunto set my hand and

seal this 24th day of November, A. D. 1900.

her

MARY X McCAFFEEY. [Seal]

mark

WitnesiS to mark:

J.T.CASEY.

^'

State of Montana, i
,

> ss.

County of Deer Lodge. ^

On this 24th day of November, A. D. 1900. before me,

John T. Casey, a notary public ini and for the county and

Staite aforesiaid, i>ersonally appeared IMary McC^ffery,

knowm to me to be the person w^hose name is subscribed
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to the within instrumeiit, and acknowledged to me that

she executed the same.

In witness whereof I have hereunto set my hand and

affixed my notarial seal the day and year first above

written.

[Notarial Seal] JOHN T. OASEY,

Notary Public in and for Deer Lodge County, Montana."

(2) The plaintiff admits that on the 26th day of No-

r^tnber. A, D. 1900, the said defendant Mary McCaffery

filf^ said alleged declaration of homestead, and had the

»am^ recorded in the office of the county clerk of said

Deer Lodge County , which said instrument so executed,

a'c'kiniowledged and filed for record as aforesaid is the

same and identical instrument, and none other, as men-

tioned in said answer as a declaration of homestead,

executed and acknowledged by the said Mary McCaffery.

(3) But s^aid plaintiff alleges that said instrument at

the time of filing thereof did nlot contain an estimate of

the actual cash value of the premises therein described

;

that by reason of said omission said instrument was not

at the time of the filing thereof, or at any time subse-

quent thereto, and is not now a declaration of home-

stead, but was at all of the times, and is now, wholly

void and of no effect.

Amid said plaintiff, for a further, separate and partial

reply for the said affirmative answer of said defendants,

alleges

:

(1) The said plaintiff alleges the facts in regard to

the declaration of homestead mentioned in said defend-

ant's answer to be as heretofore alleged in her affirma-

tive reply, and to the same extent and as full as men-
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tioned in said reply, and as full as if the said allegations

in the said affirmative reply were here again repeated.

That at the time of the filing of the alleg<ed declara-

tioru mentioned in defendant's answer, and long prior

thereto, and ever since the time of said filing, the said

defendant Mary MeOaffery and her husband, or either

of them, did not reside on that part of said lot (11), block

(89), described as follows:

"Beginning at a point on the west end line of said lot

number (11), in said block (89), from which the northwest

corner of said block bears north 13 degrees 40 minutes

east, 86.25 feet, and running thence south 76 degrees

20 minutes east at right angle to west end line of lot

number (11), 36.50 feet; thence north 13 degrees 40 min-

utes east, 9 feet; thence south 76 degrees 20 minutes

east, 65 feet; thence south 13 degrees 40 minutes west,

12 feet; thence south 76 degrees 20 minutes east, 38.50

feet to a point on the east end line of said lot number

(11); thence south 13 degrees 40 minutes west along east

end line of said lot number (11), 10.75 feet to the south-

east corner of said lot number (11); thence rnorth 76 de-

grees 20 minutes west, 140 feet to the southwest corner

.of said lot number (11); thence north 13 degrees 40 min-

utes east along west end line of said lot 13.75 feet to the

place of beginning,'' or any part thereof; but that the

same was occupied by and rented to tenants of defend-

ant Mary :MeCaffery; and that the same was not, and
could not have been, a homestead, or any part of a home-
stead of said defendant Mary McCaffery and her hus-

band, or either of them.

(2) That the said tenant premises, at the time of the
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^filing of the said allegied declarationi, and lonig prior

(thereto, and ever since said filing, harv^e been entirely

,sepai^ate amd distinct from the premises used by defend-

,ants, or either of them as a home, and have consisted of

said described portion of said lot (11), block (89), together

with the dwelling-houise and outbnildings oini said por-

tion of said lot entirely distinct and separate from the

dwelling-house occupied by the defendants, or either of

them, as la residence, andl from the outbuildings used in

connection with said defendainfts' home; and that during

all of said times said described portion of said lot, and

said dwelling-house and outbuilding's thereon, have been

rented and used exclusively by tenants of defendant

Mary McOaffery, and occupied by them as a home.

(3) That alt the time of filinig said declaration, and

ever since said time, the said defendant Mary McCaffery

and her husband, and each of them, have resided and

,hiave had their home upon the other part of said lot (11),

.block (89), not included in said above description.

Wherefore plaintiff asks judgment as prayed for in

her complaint.

GEO. B. WINSTON and

W. H. TRIPPET,
^ Attornevs for Plaintiff.

State of Montana, f|

County of Deer Lodge, j

George B. Winston, being duly swiorn, upon his oath >

.says:

That he is one of the attorneys for the plaintiff men-

tioned in the foregoing reply for the said plaintiff in the

foregoing action,
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That said attorney resides ini tlie county of Deer

.Lodge, State of Montana, that the said plaintiff is a resi-

dent of New York, and is now absent from the said

connty of Deer Lodge and from the State of Montana,

and for that reason the said plaintiff cannot verify the

foregoing reply.

That the said affianft verifies said reply, by reason of

the absence of the said plaintiff from the State of Mon-

tana, and said affiant savs that the matters stated in the

said reply are trne to his best knowledge, information

and belief.

OEO. B. WINSTON.

Subscribed and sworn to before me this 25th day of

September, A. D. 1902.

[Seal]
' W. H. TRIPPET,

Notary Public in and for Deer Lodge County, State of

Montana. I

Service of the foregoing reply is hereby admitted Sep-

tember 30th, 1902.

RODGERS & RODGERS,

Attorneys for Defendlants.

[Endorsed]: No. 203. Title of Court and Cause. Re-

ply to Answer. Filed October 1st, 1902. Geo. W.

Sproule, Clerk. Filed on Transfer January 13th, 1903.

Geo. W. Sproule, Clerk. W. H. Trippet and Geo. B.

Winston, Attomevs for Plaintiff.
7 t.
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And thereafter, to wit, on the 26th day of March, 1903,

a verdict was rendered lierein, which said verdict is

einitered of record as follows:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana,

AT LAW.

CLAEjA E. SACKETT,
Plaintife,

VSi

No. 203.

MARY McOAFFERY and eTOSEPHJ

McCAPFERY,
Defendants.

Verdict.

We, the jury, sworn to try the above-entitled cause,

do find for the defendants.

Butte, Montana, March 26th, 1903.

FRED GAMER,
i Foreman.

[Endorsed] : No. 203. Title of Court and Cause. Ver-

dict. Filed and entered March 26th, 1903. Geo. W.

Sproule, Clerk. By T. B. Btephens, Deputy Clerk.
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And thereafter, to vv it, on the 31st day of March, 1903, a

judgment in accordance with said verdict was duly

entered herein, which said judgment is entered of

record as follows: ;

III the Circuit Court of the United >StateSj Ninth Circuit, Dis-

trict of Montana.

CLARiA E. SACKETT,

vs.

Plaintiff,

MARY McOAFFERY and JOSEPH
McOAFFERY,

Defendants.

Judgment.

The above cause coming on for trial regularly in the

above-entitled court, and a regular term of said court

had and held in the city of Butte, county of Silver Bow,

State of Montana, durimg the month of March, 1903, the

above-named plaintiff appearing) by her attorneys,

Messrs. Trippett and Howell, and the above-named de-

fendants appearing by their attorneys, ^Messrs. Rodgers

and Rodgers and J. H. Duffy, and the above cause being

at issue and for trial in the aibove Honorable Court be-

fore a jury duly impaneled and sworn to trv^ said cause

on the 20th day of March, 1903, and each of the above

respective parties having introduced their testimony

before the above Honorable Court, and aforesaid jury;

and after said cause had been duly argued by the said
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respective counsel herein, and after having received the

charge of the albove Honorable Court m the above-en-

titled cause, the aforesaid jury retired on the 26th day

of March, 1903, to deliberate upon their verdict, and

afterwards, to wit, on the said 26th day of March, 1903,

the said jury returned into court with the following ver-

dict: I

"We, the jury, sworn to try the above-entitled cause,

do find for the defendants.

"FRED OAMER, Foreman.''

Wherefore, b}^ reason of the law and the premises, it

is this 26th day of March, 1903, in open court, ordered,

adjudged an)d decreed that the above-named defendants

do have and recover of the albove-named plaintiff judg-

,ment in the above cause for their costs therein expended,

,and which costs are taxed at one hundred thirty-two

,90.100 (1132.90) dollars.

And it is further ordered, adjudged and decreed that

.the plaintiff in the above-entitled action take nothing in

said action.

Judgment entered March 31st, 1903.

[Court Seal] GEO. W. SPROULE,

Clerk.
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In the Circuit Court of the United States^ Ninth Circuit,

District of Montana^

CLARA E. SACKETT,

No. 203.

Plaintiff,

vs.

MARY McCAFFERY and JOSEPH
McCAFFERY,

Defendants.

Clerk's Certificate to Judgment-Roll.

I, George W. Spronle, clerk of the United States Cir-

cuit Court, Nintk Circuit, District of Montana, do hereby

certify that the foregoing papers hereto annexed const!

tute the judgment-roll in the above-entitled action.

Attest my hand and the seal of said Circuit Court

this 31st day of March, 1903.

[Court Seal] GEO. W. SPROULE,

aerk.

No. 203. Title of Court and Cause. Judgment-Roll.

Filed March 31st, 1903. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 7th day of April, 1903, a

bill of exceptions was filed herein, which said bill

of exceptions is as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana,

CLARiA E. SACKETT,
Plaintiff,

vs.

In Ejectment.

MARY McCAFFERY and JOSEPH
McCAFFERY,

Defendants.

Bill of Exceptions.

Be it remem'bered that the above-entitled cause came
pn regularly for trial on the 2ath day of March, 1903,

at a stated term of said Court, to wit, the term of Feb-

.ruary, A. D. 1903, begiun and holdem at Butte, in and for

the District of Montana, before his Honor, Hiram

l^nowles. District Judge, sitting with a jury, the plaintiff

jbeing represented by Messrs. W. H. Trippet and E. B.

^Howell, her attorneys, and the defendants by Messrs.

Podgers & Rodgers and J. H. Duffy, their attorneys.

And upon the said trial, the attorneys for the said

Olara E. Sackett, plaintiff, to prove her title to the prem-

ises in controversy and described in the complaint, of-

fered in evidence the following deeds and records, viz.:

An exemplified copy of the judgtment-roll in the case

,of Mrs. M. A. Sackett vs. Mary McOaffery and Joseph

^IcOaffery, the same being ain action brought in the Dis-

trict Court of the Third Judicial District of the State of
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^Montana in and for Deer Lodge County on the fifth day

pf Decemiber, 1900, in which action judgment was ren-

fiered by default aglainst said defendants on January 7,

1901, for the sum of |1,70'5.80 and costs, and a decree was
.entered for the foreclosure of a mortgage upon lot 21 in

block 5 of the town of Anaconda, Montana, and for the

3ale of the said mortgaged premises.

An exemplified copy of the order of sale issued out of

said Court to the sheriff of said county of Deer Lodge

upon the judgment and decree last above mentioned for

the sale of the said mortgiaged premises in the manner

provided by law, together with the said sheriff's return

endorsed thereon showing that in pursuance of said or-

der, on the 31st day of January, 1901, he sold said prem-

ises to said judgment creditor for the sum of |800.00,

leaving a deficiency of said judgment amounting to .fl,-

119.68.

An exemplified copy of the judgtment docket of said

District Court of Deer Lodge County, showing said defi-

ciency to have been docketed against said Mary McCaf-

frey and Joseph McCaffrey, judgment debtors, and in

favor of said Mrs. M. A. Sackett, judgment creditor, on

February 8th, 1901.

An exemplified copy of an execution for deficiency on

foreclosure, issued on April 9th, 1901, out of said Dis-

trict Court of Deer Lodge County, upon the deficiency

last above described and directed to the sheriff of said

Deer Lodge County, directing him to make the amount

of said deficiency, to wit, |1,119,68, together with the

legal interest, out of the personal property of said judg-

ment debtors Mary McCaffery and Joseph McCaffery, or
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if sufficient personal property of said debtors could not

be found, then out of their real property situated in

said county of Deer Lodge, together with the return of

said sheriff endorsed thereon, showing that on the 8th

day of May, 1901, he sold in the manner provided by laAV

all of the property described in the complaint, to wit,

lot 11 in block 89 of the towm (now city) of Anaconda,

in two tracts, the first of said tracts being described as

follows, to wit

:

"Beginning at a point on the west end line of said

lot number (11), in said block (89), from which the north-

west corner of said block bears north 13 degrees 40 min-

utes east, 86.25 feet, and running thence south 76 de-

grees 20 minutes east (at right angles, to the west end

line of lot num'ber (11), 36.50 feet; thence north 13 de-

grees 40 minutes east 9 feet; thence south 76 degrees

20 minutes east, 65 feet; thence s'outh 13 degrees 40

minutes west, 12 feet; thence south 76 degrees 20 min-

utes east, 38.50 feet to a point on the east end line of

said lot number (11); thence south 13 degrees 40 min-

utes west (alomg the east end line of said lot number

(11); 10.75 feet to the so'utheast corner of said lot num-

ber (11); thence north 76 degrees 20 minutes w^est, 140

feet to the southwest corner of said lot number (11);

thence north 13 degrees 40 minutes east (along the west

end line of said lot) 13.75 feet to the place of beginning."

The second tract beinig described as all the rest and

residue of said lot 11 not in<^luded in the portion of said

lot last aibove described.

The first of said tracts having been sold to said Mrs.

M. A. Sackett for the sum of $950.00, and the second
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of said tracts liaving been sold to said Mrs. M. A. Sa<i-
kett for the sum of $250.2o.

An exemplified copy of ^d sheriff's certificate of
sale issued on May 15th, 1901, to said Mrs. M. A. Sackett
in pursuance of the saie on execution last above de-
scribed.

An exemplified copy of the deed under execution of
said sheriff duly executed and delivered on May 19th,

1902, to said Mrs. M. A. Sackett, judgment creditor

above described, conveying to said judgment creditor

the premises in controversy herein, to wit, aU of lot 11

in block 89 of the town (now city) of Anaconda, Deer

Lodge County, Montana, ucoder and by \irtue of the

judgment and execution on deficiency and sale there-

under above named.

An exemplified copy of the deed of Mrs. M. A. Sac-

kett, widow, of Westfield, New York, dated May 8th,

1902, and acknowledged May 28'th, 1902, conveying all

of said lot 11, block 89 in the said town (now city) of

Anaconda, to Clara E. Sackett, her daughter, residing

at Buffalo, New York.

Plaintiff further introduced evidence showing that

the property in controversy is, and at the time of the

eommenicement of this action was, of a value in excess

of $2,000.00.

And thereupon said plainftiff rested her case.

Whereupon the attorneys for said Mary McCaffrey

and Joseph [McCaffrey, defendants, for the purpose of

showing that the premises in controversy were, at the

date of their said sale under execution, exempt from
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execution, offered in evidence the following alleged

homestead declaration, to wit:

^'Kniow all men by these presents: That I do hereby

certify that I am the wife of Joseph McCafferj, and that

I do now, at the time of making this declaration, actu-

ally reside with my family on the land and premises

hereinafter described. That the land and premises on

which I reside are bounded and described as follows,

to wit: Lot number (11) in block number (89), in the

City of Anaconda, Deer Lodge County, Montana, That

it is my intention to use and claim the said lot of land

and premises above described, together with the dwell-

ing-house thereon, and its appurtenances, as a home-

stead. And I do hereby select and claim the same as a

homestead. That I make this declaration for the joint

benefit of myself and husband, and I declare that my

husband has not made a declaration of homestead.

That the actual cash value of said property I esti-

mate to be 12,000.00.

In witness whereof I have hereunto set my hand and

seal this 21th day of November, A. D. 1900.

her

MARY X McCAFFERY. [Seal]

mark

Witness to mark:

J. T. CASEIN

State of Montana., 1

Y
ss.

County of Deer Lodge, j

On this 24th day of November, A. D. 1900, before me,

John. T. Casey, a notary public in) and for the County
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and State aforesaid, personally appeared Mary McCaf-
fery, known to me to be the person whose name is sub-
scribed to the within instrument, and acknowledged to
me that she executed the same.

In witness whereof I have hereunto set my hand and
affixed my motarial seal the day and year first above

written.

[Notarial Seal] JOHN T. CASEY,

Notary Public in and for Deer Lodge County, Montania.

[Endorsed]

:

State of Montana,
^
> S'S.

County of Deer Lodge. J

I hereby certify that the within instrument was filed

in my office on the 26th day of November, A. D. 1900, at

50 minutes past 4 o'clock P. M., and is recorUed on page

632 of Book "S," Miscl. Eecords of Deer Lodge County,

State of Montania.

Attest my hand and seal:

M. MARTIN,

Countv Recorder.

Declaration of Homestead of Mary McCaffery. Com-

pared. Indexed.''

Whereupon the counsel for plaintiff did then and

there object to said offer of evidence on the ground that

the same was incompetent, irrelevant and immaterial,

for the reason (1) that the said instrument offered in

evidence was not stamped, as required by the laws of

the United States in force at the date of its execution:

and (2) that the notarial certificate of acknowledgment
to said instrument offered in evidence was not stamped
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as required by the laws of the United States im force

at the date of its execution; and (3) that the filing for

record of the same in its unstamped condition was in

violation of said laws, and the record thereof was void

and of no effect as against the rig-hts of plaintiff. But

the Court did overrule plaintiff's said ohjection, and did

them and there allow and permit said evidence to be

introduced.
'

To which ruling of the Court counsel for plaintiff did

then and there except. Plaintiff prays that this her

bill of exceptions to said ruling may be settled and al-

lowed. And the foregoing bill of exception is hereby

signed, sealed, settled and allowed this 7th day of April,

A. D. 1903.

HIRAM KXOWLES, [L. S.]

Judge.

The plaintiff offered in rebuttal an exemplified copy

of the records of the United States lantd office at Mis-

soula, Montana, showing' that on July loth, 1896, the

defendant Joseph McCaffery made homestead entry of

the south half of the northeast quarter, the southeast

quarter of the northwest quarter, and the nor-thwest

quarter of the southwest quarter, of section 31, town-

ship one south, range 15 wc^st, Montana base and prin-

cipal meridian, containing IGO acres; and that on De-

cember 16th, 1901, final certificate number 999 was is-

sued to the said Joseph McCaffery for the said tract;

and thereafter, on October lltli, 1902, a United States

patent was issued to the said Joseph McCaffery for the

said tract.

Which offer of evidence was by the Court refused un-
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less plaintiff should promise to follow up staid eviden-ce

with proof that defendant Joseph McCaffery had at

some time actually resided upon said homestead tract,

which counsel for plaintiff declared themselves unable

to show; whereupon said offer wais by the Court refused;

to which ruling of the Court the plaintiff then and there

by her counsel duly excepted.

Plaintiff presents this her bill of exceptioin to said

ruling and asks that the same be settled and allowed.

And the foregoing bill of exception is hereby signed,

sealed, settled and allowed this Tth day of A]>ril, A. D.

1903.

HIRAM KXOWLES, [L. S.]

Judge.

Counsel for plaintiff further offered in rebuttal evi-

dence tending to sustain the allegatioiu of the reply that

for several years both before and after the filing of the

said declaration of homestead, the principal use of a

certain portion of the premises described in the com-

plaint, whi^ch portion is in said reply desci-ibed by meter-i

and bounds, had been' and was as tenement property.

In support of said allegation J. H. COLLINS, a wit-

ness in behalf of the plaintiff, testified that he knew the

defendants Joseph and Mary McCaffery, and knew the

house described in the reply as tenant property; that

on' or about the 12th day of May, 1901, he rented the

same from defendant Joseph McCaffery, and moved into

said house with his family; that the premises rented

by him included the building (with the exception of a

one-roomed wooden or frame addition or lean-to on the
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(Testimony of J. H. Collins.)

rear thereof, which was reserved by said Joseph McCaf-

fery), the yard in the rear of said building, and the

woodshed; that defendant Joseph McCaffery told wit-

ness that he reserved said frame lean to or addition be-

cause he wanted to sleep there on account of holdin<^

possesision; that said Joseph McOaffery showed witnesj^

the backyard where he would have room to hang clothes-

lines, and the woodshed on the back end; that witness

and his famih^ occupied four rooms, being all of the

brick portion of said house, and paid .$20 a month rental;

that the roof of the porch in front of the north house,

occupied by the McCafferys, extended across to the waU

of the house occupied by witness; that there was access

through witness' portion of the backyard to witness'

woodshed and through the woodshed to the alley in the

rear of the lot; that the frame addition was built righc

up against the brick part that witness occupied, and

connected with it; that the part of the woodshed that

witness used was separate from the other part; that

witness judges the dwelling-houses on the lot to be

within about eight feet of the sidewalk in front of the

lot; that witness does not Imow whether anyone slept

in the frame addition while he was there; that he saw a

folding-bed in the frame addition but did not notice any-

thing else in there; that witness saw Mr. McCaffery in

there maybe 2 or 3 times, but only in the daytime; that

witness could and did see into the frame addition from

his pantry, through the window, and there was nothing

to obstruct the view^ thi-ough the window, no curtain;
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(Testimony of David G. Boyd.)

that there was no door connecting the frame addition

and the brick part of the soiitherl}^ house; that tihe porch

did not extend across, that the roof ran over but the

porch was separate.

On the same sulbiject DAVilD G. BOYD, a witness on

behalf of the plaintiff, testified that he had resided in

Anacoinda a little over five years, and was acquainted

with the premises described in the complaint; that in

1898 he rented the southerly house upon said premises,

and occupied the same with his family consisting of a

wife and three children; that the little frame addition

or lean-to next to the kitchen was used by his children

as a playroom and by his wife as a storeroom; that

there was a woodshed niext to the alley used by the wit-

ness for firewood; that there was a board fence be-

tween the premises oecupied by witness and his family

and the north part of the lot, w^hich fence ran from the

rear of the building occupied by witness to the wood-

shed. That the portion of the lot occupied by witness

at that time backwardl to where the woodshed was was

about the width of the building; that witness paid |22.50

or |25 a month as rental for said premises, and rented

the same from the defendant Mary MeOaffery; that wit-

ness occupied said premises about four months, and that

the prior occupant of said premises w^as John Griffin and

witness bought his furniture; that witness had nothing

whatever to do with the front yard, anid if it was ever

attended to, it was attended to by the defendants ^fc-

Oafferys.
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On the same subject J. T. DULIN, a witness on be-

half of the plaintiff, testified that he knew the premises

in controversy in this actioni; that about June, 1900,

he examined the southerly house upon said premises

with a view to renting it, and was shown the premises

by one of the defendants' daughters; that witness saw

two houses on the property, one on the north a-nd one

on the south, both fronting to the west; that it was

the one on the south that witness looked at; that there

was a fence on the rear of the lot dividing the lot into

two portions; there was no division femce in front of

the houses; there was a one-roomed frame addition built

on to the back end of the house witness looked at; wit-

ness looked into this one-roomed addition and there was

nothing in it except perhaps some old rags or something

of that kind lying on the floor; there was nothing in the

brick portion; that there was a woodshed on the back

end of the lot which witness looked at; that there was

a fence dividino- the two lots at the back end at that

time; that according to witness' recollection the fence

ran all the way back; that witness did not remember

what kind of a fence it was; witness did not rent the

property. On cross-examination witness stated that he

was certain that there was n*ot a foldingvbed in the

frame addition; witness went to the door and looked

in; witness had mot special object or purpose in view

in examining the property, further than renting it.

On the same suibject W. E. PINEGAR, a witness on

behalf of the plaintiff, testified that he was a civil en-

gineer and surveyor by profession; that he is ac
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(Testimony of W. E. Pinegar.)

quainted with lot 11, block 89, the premises in contro-

versy; that he made a survey of said lot, he thinks,

about the middle of March, 1901 ; that he made a map of

the lot from his survey; that the date on the map is

March 16th, 1901, and the map was probably made a

couple of days after the survey was made; that the

house on the north side of the lot, as represented on

the map, witness thinks was occupied by Mr. McOaffery's

people at the time he made the survey; that at the east

end of the soutti house, as represented on the map, there

is a frame shed; that was a partition in the woodshed

on the back end of the lot aind the map shows the wood-

shed and the partition; that the irregular line running

from the house to the woodshed at the east end of the

lot was a fence; on the map the hatched portion was a

porch, covered by a roof connecting the two houses and

the sidewalk leading! to the porch is also represented;

there was an entry between the two houses; the width

of that entrv between the two houses, as shown bv the

map, is four feet three inches at one point and six feet

at another point; that the fence along the line that wit-

ness has drawn on the map between the two parts joined

the brickhouse on the south portion of the lot at a point

near the northeast corner of the house, which is the

most northeaisterly corner of the house, the fence be-

gan at that point and ran easterly aibout fift^^-two feet,

then it went southerly about twelve feet—there was a

fence on that line, and from there to the woodshed it

was fenced off too; that all the fence referred to was

of about the same sort, consisting of a couple of rails
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(Testimony of W. E. Pinegar.)

with boards nailed on; that on the north part of the

property there was a buildino^ at the rear, the north-

east cornef of the lot, a log house on the corner, that

there T\^as a gate in the fence about opposite where the

southerly brick building and its frame addition joined;

the fence ran parallel with the northerly side of the

frame building (addition); the fence was entirely up at

that time along the length of it at the time witness

made the survey; that the map is a correct representa-

tion of what it purports to represent; the description

at the bottom of the map is a correct description of the

lot that witness surveyed, the south side of that lot.

The map referred to by the witness was produced by

him, and plaintiff offered the same in evidence, and the

same was received in evidence without objection and

marked Plaintiff's Exhibit No. 3, and the following is a

copy of said map

:

(The clerk will here insert a copy of said marp.)
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(Testimony of Lizzie MeCaffery.)

Said witness further stated that the description by

metes and bounds in plaintiff's reply of the property

therein referred to as tenant property correctly de-

scribes the portion of the premises in controversy occu-

pied by the southerly house, and included within the

fence referred to running from the northeast corner of

the southerly house to the woodshed. There was nu

division fence in front of the houses nor between them.

In addition to the foreg-oingt testimony offered by

plaintiff in rebuttal, the defendants showed by the tes-

,timony of witness LIZZIE McOAFFERY, that at the

date of the execution of and Ming for record of the al-

leged declaration of homestead, the four rooms in th(3

brick portion of said southerly house were rented to one

Moohr and w^ife, and that defendants Joseph MeCaffery

and his wife Mary MeCaffery were alternately occupy-

ing the frame addition to the said building as a sleej)-

ing-room; said witness further testified that for four or

five years prior to said date the said southerly building

had been rented to tenants in a similar manner; that

the fence built from the northeast comer of the south-

erly house was built of drygoods boxes and strips, was

about three feet high and was built to keep the MeCaf-

fery chickens out of the southerly yard because they

were bothersome to the occupants of the southerly

house, and also for the purpose of keeping the chickens

out of the garden onl the south side, which was kept by

the occupants and the McCafferys jointly; that lot 11
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described in plaintiff's complaint and covered by de-

fendant's homestead declaration contained less than

one-fourth of an acre of land, which fact was shown bv

the testimony and uncontiiadicted.

Upon this evidence the plaintiff moved the Court to

instruct the jury as follows, to wit:

"Instruction No. 2: Section 1670 of the Civil Code of

Montana provides:

The homestead consists of the dwelliinig-house in which

the claimant resides and the land on w^hich the same is

situated, selected as in this title provided.

Under the pro\dsions of this section, the ciaimanc

cannot hold two dwelling-houses, one of which he occu-

pies as a residence and the other he lets to ten'aints. It

is the principal use which is made of a house which

determines whether it is to be regiarded as the residence

of the claimant or not. Thus, if the principal use of a

house is as the permanent home of the claimant's family,

it does not destroy its character as a homestead if one

or more rooms are used as a shop in which the claimant

carries on his trade or buisiniess. In the same manner,

if the principal use of a house is as a tenement building,

it does not make it the homestead or part of the home-

stead because some member of the claimant's family

may occasionally use one of its rooms as a sleeping

apartment.

The a'bove section 1670 also requires that the home-

stead must be selected in the manner required by law.

The requirements of the law are defined to you in thes'o

instructions."
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Which motion was by the Court overruled and said

instruction refused; to which ruling of the Court the

plaintiff then and there in open court, and while the

jury was still at the bar of the Court, iby her counsel

duly excepted.

And plainitiff presents this her bill of exception to

said ruling, and atsks that the same be signed, settled

and allowed.

The foregoing bill of exception is signed, settled and

allowed this 7th day of April, 1903.

HIRAM KNOAVLEiS, [L. S.]

Judge.

And upon the said foregoing evidence the plaintiff,

by her counsel, further moved the Court to instruct the

jury as follows, to wit:

"Instructioini No. 6 : A homestead cannot include two

dwelling-houses, one of which is occupied by the claim-

ant and the other let to tenants.

You are instructed that if you find from the evidence

that at the time of filing the homestead declaration in

question there were two dwelling-house's upon the prem-

ises ini controversy, the principal use of one of whicJi

wais as a residence for defendants and the principal use

of the other was as a tenement, then the latter house

with the land appurtenant thereto was not properly in-

cluded in the alleged homestead declairation. Whatever

the effect of said declaration as to the building in! which

th^e defendants lived, the tenement building, if you find

it to have been such ais herein defined, remained subject

to the lien of plaintiff's deficiency judgment, and in that

event plaintiff is entitled to recover such tenement
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building with its appurtenant land regardless of the

question as to whether said alleged homestead declara-

tion was valid or not."

Which motion was by the Court overruled and said

instruction refused; to which ruling of the Court the

plaintiff then and there in open court, and while the

jury was still at the bar of the Court, by her counsel

,duly excepted.

Plaintiff presents this her bill of exception to said

puling and asks that the same be signed, settled and

allowed.

The foregoing bill of exception is signed, settled and

,allowed this 7 day of April, 1903.

HIRAM KNOWLES, [L, S.]

Judge.

The foregoing bills of exception are hereby respect-

fully submitted.

CHAS. E. SACKETT,

E. B. HOWELL,
Attorneys for Plaintiff.

Service of the foregoing proposed bills of exception,

And the receipt of a copy of the same, are hereby ae-

Jinowledged this fourth day of April, A. D. 1903.

J. H. DUFFY,

RODGERS & RODGERS,

Attorneys for Defendants.
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In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

CLARA E. SACKETT,
Plaintiff,

vs.

MARY McCAFFERY and JOSEPH

McOAFFERY,
Defendants.

Notice as to Presentation of Bills of Exception.

To Rogers & Rodgers, and J. H. Duffy, Esq., Attorneys

for Defendants.

You are hereby notified that the foregoing bills of

exception will be presented to the Judge of the above-

entitled Court on Saturday, April 4th, 1903, for the

settlement of the same during the term at which said

cause was tried.

CHAS. E. SACKETT,

E. B. HOWELL,
Attorneys for Plaintiff.

Service of the foregoing notice, and the receipt of a

copy thereof, acknowledged this fourth day of Ai>ril,

A. D. 1903.

J. H. DUFFY,

RODOERS & RODGERS,
Attorneys for Defendants.

[Endorsed] : Title of Court and Cause. Bill of Ex-

.ceptionis. Filed and Entered April 7, 1903. Geo. W.

Sproule, Clerk. By T. B. Stephens, Deputy Clerk.
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And thereafter, to wit, on the 9th day of April, 1903,

the plaintiff filed her assignment of error and peti-

tion for writ of error herein, which said assignment

of error and petition are as follows, to wit:

Jn the Circuit Court of the United States, Ninth Circuity Dis^

trict of Montana.

CLARA E. SACKETT,

Plaintiff,

vs.

MARY McCAFFERY and JOSEPH
McCAFFERY,

Defendants.

Petition for Writ of Error.

Comes now the plaintiff in the above-entitled cause,

Clara E. Sackett, anid says that on the 26th day of

March, 1903, the jury in the aibove-entitled cause re-

turned a verdict in favor of the defendants and against

the plaintiff, and that thereafter, on the day of

,April, 1903, judgment was entered herein in favor of the

^aid defendants anld against the said plaintiff for the

costs of said action taxed at the sum of $132.90.

That in said judgTaent and the proceedings herein had

prior thereto in this court certain errors were com-

mitted to the prejudice of said plaintiff, all of which wnll

appear more in detail from the assigtnment of errors

which are on file with this petition.

Wherefore, the plaintiff prays that a w^rit of error

may issue io her behalf from the United States Circuit

.Court of Appeals for the Ninth Circuit, for the correc-
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tion of the errors complained of; and that a transcript

,of the record and proceedings and papers in this case

duly authenticated, may be sent to the Circuit Court of

Appeals for the Ninth Circuit; and for such other orders

and processes as may cause said errors to be corrected

,and the said judgment reyersed »by the said United

States Circuit Court of Appeals for the Ninth Circuit.

Plaintiff further prays that an order be made fixing

the amount of security which the plaintiff shall give and

furnish upon said writ of error, and that upon the giv-

ing of such security all further proceedings in this court

be suspended and stayed until the determination of said

writ of error by the United States Circuit Court of Ap-

peals for the Ninth Circuit.

Dated this 8th day of April, A. D. 1903.

CLARA E. SACKETT.
El. B. HOWELL,

Due service of the foregoing petition for writ of error

by copy thereof, together with a copy of the assignment

of errors accompanying said petition, are hereby ac-

knowledged this 8th day of April, 1903.

Attorneys for Defendants.
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In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

CLAEA E. SACKETT,
Plaintiff, ^

vs.

MARY McCAFFEEY and JOSEPH
McOAFFERY,

Defendants.

Assignment of Errors.

Gomes now the plaintiff in the above-entitled action,

Clara E. Saekett, bv her attorneys, Messrs, Charles E.

Baekett and E. B. Hom-ell, and sajs that in the record

and proceedings in this cause there is manifest error in

this, to wit:

First.—The Court erred in admitting in evidence the

alleged homestead declaration of defendant Mary Mc-

Caffery for the reason (1) that the said instrument was

not stamped as required by the laws of the United

States in force at the date of its execution; and (2) that

the notarial certificate of acknowledgment to said in-

strument was not stamped a's required by the laws of

the United States at the date of its execution; and (3)

that the filing of record of the same in its un(stamx)ed

condition was in violation of said laws, and the record

thereof was void and of no effect as against the rights

of the plaintiff.

Said homestead declaration being in words and figures

as follows, to wit

:



Mary McCaffrey and Joseph McCaffrey. 45

"Know all meni by these presents: Thuat I do hereb3^

certify that I am the wife of Joseph McCaffery, and that

I do now, at the time of ma'king this declaration, ac-

tually reside with my family on the land and premises

hereinafter described. That the land and premises on

which I reside are bounded and described as follows, to

wit: Lot number (11) in block number (89), in the city

of Anlaconda, Deer Lodge County, Montana. That it is

my intention to use and claim the said lot of land and

premises above described, together with the dwelling-

house thereon, and its appurtenances, as a homestead.

And I do hereby select and claim the same as a home-

stead. That I make this declaration for the joint bene-

fit of myself and husband, and I declare that my hus-

band has not made a declaration of homestead.

That the actual cash value of said property I estimate

to be 12,000.00.

In witness whereof I have hereunto set my hand and

seal this 24th day of November, A. D. 1900.

her

MAEY X McCAFPERY. [Seal]

I

' mark

Witness to mark:

J..T. CASEY.

State of Montana, fj

>ss.

County of Deer Lodge. J

On this 24th day of November, A. D. 1900, before me,

John T. Casey, a notary public in and for the State and

County aforesaid, personally appeared Mary McCaffery,

knowm to me to be the person whose name is subscribed
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to tlie within instrument, and acknowledged to me that

she executed the same.

In witness whereof I have hereunto set my hand and

affixed my notarial seal the day and year first above

written. '

[Notarial Seal] JOHN T. CASEY,

Notary Public in and for Deer Lodoje County, Montana.

[Endorsed]

:

State of Montana, ^
-

.
.

County of Deer Lodge. J

I hereby certify that the within instrument was filed

in my office on the 26th day of Xoyember, A. D. 1900, at

50 minutes past 4 o'clock P. M., and is recorded on page

632 of Book '%'' Miscl. Records of Deer Lodge County,

State of Montana.

Attest my hand and seal:

M. MARTIN,

County Recorder.

Declaration of Homestead of Maiy McCaffery. Com-

pared. Indexed."

Second.—The Court erred in rejecting the following

eyidence offered by the plaintiff, to wit : An exemplified

copy of the records of the United States land office of

Missoula, Montana, showing that on July 15th, 1896, the

defendant Joseph McCaffery made homestead entry of

a tract of 160 acres in section 31, township one south,

range 15 west. Montana base and principal meridian,

and that on December 16th, 1901, final certificate No.

999 was issued to the said Joseph McCaffery- for the said

tract; and thereafter, on October 11th, 1902, a United
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States patent was issued to the said Joseph McCaffery

for the said tract.

Third.—The Court erredi in refusing to give to the

jury the following! instruction requested by plaintiff:

"Instruction No. 2: Section 1670 of the Civil Code of

Montana provides; The homestead consists of the dwell-

ing-honse in which the claimant resides and the land

on which the same is situated, selected as in this title

provided. Under the provision of this section, the

claimant cannot hold two dwelling-houses, one of which

he occupies as a residence and the other he lets to ten-

ants.

It is the prinicipal use which is made of a house which

determines whether it is to be reg'aMed as a residence

of the claimaint or not. Thus, if the principal use of a

house is as the permanent home of the claimant's family,

it does not destroy its character as a homestead if one

or more rooms are used as a shop in which the claimant

carries on his traide or business. In the same manner,

if the prinicipal use of a house is as a tenement building,

it does not make it the homestead or part of the home-

stead because some member of the claimant's family

may occasionally use one of its rooms as a sleeping

apartment.

The a'bove section 1670 also requires that the home-

stead must be selected imi the manner required by law.

The requirements of the law are defined to you in these

inistructions."

Fourth.—The Court erred in refusing to give to the

jury the following instruction requested by the plaintiff.

"Instruction No. 6: A homestead cannot include two
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clwelling-houses, one of which is occupied by the claim-

ant, and the other let to tenants.

You are instructed that if you find from the evidence

that at the time of filingi the homestead declaration in

question there were two dwelling-houses upon the prem-

ises in controYersy, the principal use of one of which was

as a residence for the defendants, and the principal use

of the other was as a tenement, then the latter house

with the land appurtenant thereto w^as not properly in-

cluded in the alleged homestead declaration.

Whatever the effect of said declaration as to the build-

ing in which the defendants lived, the tenement build-

ing, if you find it to have been such as herein defined,

remained subject to the lien of plaintiff's deficiency judg-

ment, and in that event plaintiff is entitled to recover

such tenement building with its appurtenant land, re-

giardless of the question as to whether said alleged home-

stead declaration wiais valid or not."

Dated this 8th day of April, A. D. 1908.

CHARLES E. SACKETT,

E. B. HOWELL,
Attorneys for Plaintiff.
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In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

OLARA E. SAOKETT,

Plaintiff,

vs.

MARY McCAFFERY and JOSEPH i

McOAFFERY, \

Defenldanrts.
/

S^i'-ate of Montana,

Coiintv of Deer Lodsre.

S'S.

W. H. Trippet, being duly sworn, says that he is a citi-

zen of the United States, olP the State of Montana, and of

the county of Deer Lodge, in said State; that he is over

the age of 21 yeors; that he was one of the attorne^^s for

the plaintiff in the above-entitled cause on the trial

thereof; that on the 8th day of April, A. D. 1903, at the

city of Anlaconda, m the siaid county of Deer Lodge, he

served the annexed petition for a writ of error in said

cause, and the assigmment of errors in said cause at-

tached to said petition on J. H. Duffy and H. W. Rodgers

(of the firm of Rodgers and Rodgers), attorneys for the

defendants in said cause, by delivering to said J. H.

Duffy and H. W. Rodgers a copy of said petition for a

writ of error aind a copy of said assigmment of error,

attached together as hereto attachedi, and exhibiting

the original to them, and which service was at the office

of said J. H. Duffy, attorney, in the said city of Ana-
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conda, at the hour of 4:3'5 P. M. of said 8th day of April,

1903.

W. H. TRIPPET.

Subscribed and sworn to before me this the 8th dav

of April, 1903.

[Notarial Seal] GEO. B. WIXSTOX,

Notary Pu'blic in and for Deer Lodge County, State of

Montana.

[Endorsed] : No. 203. Title of Court and Cause. Peti-

tion for Writ of Error and A'ssigntment of Error. Filed

and entered April 9th, 1903. Geo. W. Sproule, Clerk.

By T. B. Stephens, Deputy Clerk. Charles E. Sackett

and E. B. Howell, Attorneys for Plaintiff.

And thereafter, to wit, on the 9th day of April, 1903, an

order allowing writ of error and fixing amount of

'bond was duly signed and entered herein, which

said order is as follows, to wit:

1)1 the Circuit Court of the United States, Ninth Circuit,

District of Montana.

CLARA E. SACKETT,
Plaintiff,

vs.

MARY McCAFFERY rnd JOSEPH
McCAFFERY,

' Defendants.

Order Allowing Writ of Error and Fixing Amount of Bond.

At the said term, to wit, the February Term, A. D.

1903, of the Circuit Court of the United States of Amer-
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ica, for the Xinth Circuit, in and for the State and Dis-

trict of Montana, held at the courtroom in the citv of

Butte. State of :Montana, on the ninth day of April, A.

D. 1903. Present: Honorable HIRAM KXOWLES, Dis-

trict Judge.

The plaintiff, Clara E. Sackett, having this day filed

her petition for a writ of error from the decision and

judgment thereon made and entered hereini to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with the assignment of errors within

due time, and also praying that an order be made fixing

the amount of security which defendant should giye

and furnish upon said writ of error, and that upon the

giving of said security, all further proceedings of this

court be susx)ended and stayed until the determination

of said wi'it of error by said United States Circuit Court

of Appeals for the Ninth Circuit, and said petition hay-

ing this day been allowed:

Now, therefore, it is ordered, that upon the said plain-

tiff, Clara E. Sackett, filing with the clerk of this Court

a good and sufficient bond in the sum of five hundred dol-

lars, to the effect that if the said plaintiff, who is also

plaintiff in error, shall prosecute the said writ of eiTor

to effect, and answer all damages and costs if she fail

to make her plea good, and shall pay the judgment for

costs, amounting to the sum of f132. 90, heretofore en-

tered in said cause in this court against said plaintiff,

and in favor of the above-named defendants, in case said

writ of error be determined against her by said United

States Circuit Court of Appeals for the Ninth Circuit;
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then the said obligiation to be void; otherwise to remain

in full force and virtue, the said bond to be approved by

the Co-urt; that all further proceedings in this court be,

and they are hereby, suspended aind stayed until the

determination of said writ of error by the said United

States Circuit Court of Appeals.

HIRAM KNOWLES,
i

Judge.

[Endorsed] : Xo. 203. Title of Court and Cause. Or-

der AllowinsfWrit of Error and Fixino- Amount of Bond.

Filed and entered April 9th, 1903. Geo. W. Sproule,

Clerk. Chas. E. Sackett and E. B. Howell, Attorneys

for Plaintiff.

And thereafter, to wit, on' the 9th day of April, 1903, a

supersedeas and appeal bond, duly approved, was

filed herein, which said bond and aproval is as fol-

lows, to wit:

In the Circidf Court of the United States, Ninth Circuit,

District of Montana.

OLARA E. SACKETT,
Plaintiff,

vs.

MARY McCAFFERY and JOSEPH

McCAFFERY,

Defendants.

Supersedeas and Appeal Bond.

Know all men by these presents, that Clara E. Sack-
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ett, as principal, and the American Bonding Company of

Baltimore, a corporation, as surety, are held and finnly

bound uinito IMary McOaffery and Joseph McCaffery, tlie

defendants aibove named, in the sum of five hundred dol-

lars, to be paid to the said Mary McCaffery and Joseph

M'cCaffery, their heirs, executors, administrators or as-

signs, to which payment, well and truly to be made, we

bind ourselves, and each of us jointly and severally, and

our and each of our representatives, executors, adminis-

trators, successors and assigms, firmly, by these pres-

ents.

Sealed with our seals and dated this 9th day of April,

A. D. 1903.

Whereas, the above-named plaintiff, Clara E. Sackett,

has sued out a writ of error to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse the

judgment in the above-entitled cause b}^ the Circuit

Court of the United States for the District of Montana,

And whereas a judgment for costs ini said cause,

amounting to $132.90, has been entered in the above-

entitled court against said plaintiff and in favor of the

above-named defendants: >

Now, therefore, the condition of this obligation is

such that, if the above-mamed Clara E. Sackett shall

prosecute said writ of error to effect and answer all in-

terest, costs and damages if she shall fail to make her

plea giood, and shall pay said judgment for costs, with

interest thereon, in case said writ of error be determined

against her by said United States Circuit Court of Ap-
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peals for the Ninth Circuit, then this obligation to be

void, otherwise to remain in full force and effect.

[Seal] AMERICAN BONDING COMPANY OF
BALTIMORE,

By W. M. BICKFORD,

Vi€e-President.

Attest: CHAS. S. PASSMORE,
Assistaint Secretary.

Sufficiency of surety of foregoingi obligation approyed

this 9th day of April, A. D. 903.

HIRAM KNOWLES,
Judge.

State of Montana

County of Silyer Bow.

On this 9th day of April, A. D. 1903, before me, the

subscribed notary public for the State of Montana, re-

siding in the city of Butte, came Chas. S. Passmore, as-

sistant secretaiw of the American Bonding Company of

Baltimore, Md., to me personally known to be the assist-

ant secretary of the said the American Bondino- Com-

pany of Baltimore, a corporation described in and which

executed as surety the annexed bond, and being by ma

first duly sworn, stated that W. ^I. Bickford is vice-presi-

dent of the American Bondinig. Company of Baltimore,

and that the said W. M. Bickford, as yice-president, and

Chas. S. Passmore, as assistant secretary, duly executed

the preceding instrument by order and authority of the

directors of the said the Americau Bonding Company

of Baltimore; and that the seal affixed to the preceding
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instrument is the corporate seal of the said company;

that the said corporate seal was duly affixed by the au-

thority of the directors of the said company; that the

said the American Bonding Company of Baltimore, of

the State of ^laryJand, is duly and legally incorporated

under the laws of the State of Maryland, is authorized

under its charter to transact and is transacting the busi-

ness of a Surety Company in the State of Montana;

that said company has complied with all the laws of the

State of Montana relating to surety companies doing

business in that State; and is duly licensed and legally

authorized by such State to qualify as sole surety on the

bond hereto annexed; that the said company is author-

ized by its articles of incorporation, and by its by-laws,

to execute the said bond; and that said company has as-

sets consisting of capital stock paid in cash and surplus

over and above all its liabilities of every kind, exceeding

the sum of one million dollars (|1,000,000.00) and that

said W. M. Bickford, as vice-president, and Chas. S.

Passmore, as assistant secretary of the said company,

have been duly authorized by the board of directors of

the company to execute the foregoing bond.

CHAS. S. PASSMORE,

Assistant Secretary,

Subscribed and sworn to before me, this 9th day of

April, A. D. 1903.

My commission expires Sept., 1903.

[Seal] E. G. SMITH,
Notary Public in and for Silver Bow County, Montana.



56 Clara E. Sackett vs.

[Endorsed] : Title of Court and Cause. Supersedeas

and Appeal Bond. Filed April 9, 1903. Geo. W. Sproule,

Clerk.

And thereafter, to wit, on the 9th day of April, 1903, a

writ of error duly issued herein, which said writ of

error and answer of the Judges thereto are hereto

annexed and are as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit, for

the District of Montana.

CLARA E. SACKETT,

Plaintiff.

vs.

MARY McCAFFERY and JOSEPH

McCAFFERY,

Defendants. /

Writ of Error.

United States of America—ss.

The President of the United States of America to the

Honorable Judge of the Circuit Court of the United

States, Xinth Circuit, in and for the District of

Montana, Greeting:

Because in the records and proceedings, as also in the

rendition of the judgment of a plea, which is in the said

Circuit Court before you, between Clara E. Sackett,

plaintiff in said cause and plaintiff in error, and Mary

McCaffrey and Joseph McCaffrey, defendants in said

said cause and defendants in error, a manifest error
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liatli happened to the great damage of the said Clara E.

Sackett, as is said and appears by the petition herein.

We being willing that error, if any hath been, should be

duly corrected, and full and speedy justice done to the

parties aforesaid, in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you have

the same at the citv of San Francisco, in the State of

California, on the ninth of May next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals, may cause further to be

done therein to correct that error, what of right and ac-

cording to the laws and customs of the United States

should be done.

Witness the Honorable MELVILLE W\ FULLEK,

Chief Justice of the Supreme Court of the United

States, the ninth day of April, in the year of our Lord

one thousand nine hundred and three.

[Seal] GEO. W. SPROULE,

Clerk of the United States Circuit C<)urt, Ninth Circuit,

District of Montana.

Allowed bv:

HIRAM KNOWLES,
Judge.
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>ss.

United States of America, "

District of Montana.

In obedience to the command of the above writ, I

herewith transmit to the United States Circuit Court of

Appeals a duly certified transcript of the records and

proceedings in the above-entitled cause, with all things

concerning the same.

In witness whereof, I hereto subscribe my name and

affix the seal of the Circuit Court of the United States,

Ninth Circuit, District of Montana.

[Seal] GEO. W. SPROULE,

Clerk of the Circuit Court of the United States, Ninth

Circuit, District of Montana.

Due service of the foregoing writ of error, by copy

thereof, admitted this 10th day of April, 1903.

J. H. DUFFY and

RODGERS & RODGERS,

Attorneys for Defendants in Error.

[Endorsed] : Original. No. 203. In the United States

Circuit Court, Ninth Circuit, District of Montana. Clara

E. Sackett, Plf., vs. Mary & Joseph McCaffrey, Defts.

Writ of Error. Filed and Entered Apr. 10, 1003. Geo.

W. Sproule, Clerk. By T. R. Stephens, DeputN- Ch^rk.



Mary McCaffrey and Joseph McCaffrey. 59

And thereafter to wit, on the 9th day of April, 1903, a

citation was duly issued herein, which said citation

is hereto annexed and is as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit, for

the District of Montana,

CI.ARA E. SAOKETT,
Plaintiff,

vs.

MARY McCAFFERY and JOSEPH
McCAFFERY,

Defeinjdants.

Citation.

United States of America—ss.

The President of the United States of America to Mary

McCaffery and Joseph McCaffery, Greeting:

You are hereby instructed and admonished to be and

appear in the United States Circuit Court of Appeals,

for the Ninth Circuit, at the city of San Francisco, State

of California, within thirty days from and after the date

this citation bears, pursuant to a writ of error filed in

the clerk's office of the Circuit Court of the United

States, in and for the District of Montana, wherein

Clara E. Sackett is plaintiff in error and you are defend-

ants in error, to show cause, if any there be, why the

judgment rendered against the said plaintiff in error as

in said writ of error mentioned, should not be corrected

and why speedy justice should not be done the parties in

that behalf.
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Witness the Honorable HIRAM KNOWLES, Judge

of the Circuit Court of the United States, in and for the

District of Montana, this 9th day of April, 1903.

HIRAM KNOWLES,

Judge.

[Seal] Attest: GEO. W. SPROULE,

Clerk.

Due service of the foregoing citation is hereby ad-

mitted, by copy thereof, this 10th day of April, 1903.

J. H. DUFFY and

RODGERS & RODGERS,

Attorneys for Defendants in Error.

[Endorsed] : In the United States Circuit Court,

Ninth Circuit, District of Montana. Clara E. Sackett,

Flf., vs. Mary and Joseph McCaffrey, Dfts. Citation.

Filed and Entered Apr. 10, 1903. Geo. W. Sproule,

Qerk. By T. B. Stephens, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of America,

District of Montana,
^ss.

I, George W. Sproule, clerk of the United States Cir-

cuit Court for the District of Montana, do hereby certify

and return to the Honorable the United States Circuit

Court of Appeals for tlie Ninth Circuit, that the fore-

going volume, consisting of 63 pages, numbered consecu-

tively from 1 to 63, is a true and correct transcript of

the pleadings, process, orders, judgment and all pro-
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ceedings had in said cause, and of the whole thereof, as

appear from the original records and files of said court

in mv possession; and I do further certify and return

that I have annexed to said transcript and included

within said paging the original citation and writ of er-

ror issued in said cause.

I further certify that the costs of the transcript of

record amount to the sum of twenty-three and 45-100

dolllars (J|23.45), and have been paid.

In witness whereof, I have hereunto set my hand and

affixed the seal of the said United States Ch'cuit Court

for the District of Montana, at Helena, Montana, this

20th day of April, A. D. 1903.

[Seal] GEO. W. SPROULE,

Clerk.

[Endorsed] : No. 957. In the United States Circuit

Court of Appeals for the Ninth Circuit. Clara E.

Sackett, Plaintiff in Error, vs. Mary McCaffrey and Jo-

seph McCaffrey, Defendants in Error. Transcript of

Record. Upon Writ of Error to the United States Cir-

cuit Court for the District of Montana.

Filed April 30, 1903.

F. D. MOXCKTON,

Clerk.

I
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ly THE

lloited Stales Ci[cuit Coofl ol Appeals

FOR THE NINTH CIRCUIT.

CLAEA E. SACKETT.

Plaintiff in Error.

vs.

MAEY McCAFFEEY and JO

SEPH McCaffrey.

Defendants in Error.

STATEMENT OF THE CASE.

This is an action in ejectment to recover L<:.t 11 in Block

89 in the Citr of .Aaaeonda. Montana. The complaint

alleges that the phiintiff is a resident and citizen of the

State of Ne^ York, and that the defendants are residents

and citizens of Deer Lodge County. Montana; that the

matter in dispute in the action, exclusive of interest and
costs, exceeds the stun of $2,000.00: that on the 28th dav
of May. 1902, plaintiff was and ever since has been and
now is the owner and entitled to the possession of said

premises, but that the same is unlawfully withheld from
her by the defendants.
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The answer admits the allegations of the complaint as

to the respective residence and citizenship of plaintiff and

defendants ; denies the ownership of plaintiff in said prem-

ises and the wrongful withholding by defendants, and al-

leges that defendants have at all times mentioned in the

complaint been in the lawful possession of said premises.

The ansAver further alleges that on November 24th, 1900,

the defendants were and now are husband and wife, and

that at all of said times defendant Marv McCafferv resided

and now resides, with her said husband in and upon said

premises, and that during said times defendants owned the

same in fee simple and that the same constituted defend-

ant's homestead. Said answer further alleges

:

"3. That on the 24th day of November, A. D. 1900, the

said defendant, Mary McCaffery, (her husband, the said

defendant, Joseph McCaffery, not having made such se-

lection
)

, executed and acknowledged in the same manner

as a grant of real property is acknowledged, a declaration

of homestead upon and for the above-described land, and

the dwelling-house thereon and its appurtenances.

"4. That said declaration of homestead so made and

executed as aforesaid contained a statement that her hus-

band had not made such declaration of homestead, and

that she, the said Mary McCaffery, therefore made such

declaration of homestead for the joint benefit of herself

and her said husband, Joseph McCaffery, and a statement

that she, the said Mary McCaffery, the person making such

declaration of homestead, was residing upon said prem-

ises and claimed them as a homestead, and said declara-

tion of homestead contained a description of the above

described premises so claimed as a homestead as aforesaid.
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and also an estimate of the actual cash value of said prem-

ises."

Said answer further alleges that said homestead declara-

tion was filed for record n the office of the Clerk of the

County of Deer Lodge on November 26th, 1900, and that

the land so claimed as a homestead did not exceed one-

fourth of an acre in quantity or |2,500.00 in value.

By her reply, the plaintiff puts in issue defendant's

ownership of said premises after May 12th, 1900, and their

homestead character, the execution, acknowledgement and

recording of said homestead declaration as alleged in

the answer, but admits that on the 24th day of November,

1900, the defendant, Mary McCaffery, executed and ac-

knowledged an instrument purporting to be a declaration

of homestead on the premises in controversy, in words and

figures as follows, to-wit

:

"Know all men by these presents: That I do hereby

certify that I am the wife of Joseph McCaffery, and that I

do now, at the time of making this declaration, actually

reside with my family on the land and premises herein-

after described.

"That the land and premises on which I reside are

bounded and described as follows, to-wit: Lot number

(11) in Block number (89), in the City of Anaconda,

Deer Lodge County, Montana. That it is my intention

to use and claim the said lot of land aud premises above

described, together with the dwelling-house thereon, and

its appurtenances, as a homestead.

"And I do hereby select and claim the same as a home-

stead. That I make this declaration for the joint benefit

of myself and husband, and I declare that my husband has
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not made a declaration of homestead. That the actual cash

value of said property I estimate to be

"In witness whereof I have hereunto set my hand and

seal this 24th day of November, A. D. 1900.

"Witness to mark : J. T. Casey.

HER

"MARY X McCAFFERY (seal.)

MARK

"STATE OF MONTANA, /

"COUNTY OF DEER LODGE. |

^^*

"On this 24th day of November, A. D. 1900, before me,

John T. Casey, a Notary Public, in and for the County and

State aforesaid, personally appeared Mary McCaffery,

known to me to be the person whose name is subscribed to

the within instrument, and acknowledged to me that she

executed the same.

"In witness whereof I have hereunto set my hand and

affixed my notarial seal the day and year first above writ-

ten.

"(NOTARIAL SEAL) JOHN T. CASEY,

^^Notary Pichlic in and for Deer Lodge County^ Montana.'^

The plaintiff admits that on the 26th day of November,

1900. defendant Mary McCaffery filed this instrument and

had the same recorded in the office of the said County

Clerk, and that this is the identical instrument described

in the answer as a declaration of homestead, but that the

same is not a declaration of homestead for the reason that

it contained no estimate of the value of said premises, and

was at the time of such filing and at all subsequent times

void.



Said reply further alleges, "That at the time of the filing

of the alleged declaration of homestead, and long prior

thereto, and ever since the time of said filing, the said

Mary McCaffery and her husband, or either of them, did

not reside on that part of said lot," which the reply pro-

ceeds to describe by metes and bounds, (Tr. 16, 1. 9 ff. )?

"but that the same was occupied by and rented to tenants

of defendant Mary McCaffery ; and that the same was not;

and could not have been, a homestead, or any part of a

homestead of said defendant, Mary McCaffery, and her

husband or either of them. That said tenant premises, at

the time of the filing of said alleged declaration, and long

prior thereto, and ever since said filing, have been entirely

separate and distinct from the premises used by defend-

ants, or either of them as a home," etc. (Tr. p. 16 f.

)

To prove her title to the premises in controversy, plaint-

iff introduced in evidence exemplified copies of the judg-

ment roll, order o,f sale, and judgment docket showing a

deficiency judgment in the case of Mrs. M. A. Sackett vs.

Mary McCaffery and Joseph McCaffery. This case had

been brought in the District Court of the Third Judicial

District of Montana in and for said County of Deer Lodge

to foreclose a mortgage upon other property belonging to

defendants. After the sale of said mortgaged property,

judgment for a deficiency of |1,119.68 was docketed against

said defendants.

Plaintiff also introduced in evidence an exemplified copy

of an execution on said deficiency, the Sheriff's return

on which showed the sale of the premises in controversy
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in this action in two tracts, the first being described by

metes and bounds, and being the tract described by metes

and bounds in the reply as tenant property ( Tr. 16, 1. 9 ff
. )

,

and shown on the map of the premises (Tr. 36) as the por-

tion of Lot 11 lying to the south and right on said map,

with a brick house thereon, and including the ground di-

rectly in front of said house, and the yard in the rear

thereof (enclosed by fence), said back yard extending back

to and including the portion of the double woodshed on

the rear end of said back yard as indicated on the map, to-

gether with other outbuildings; and the other tract being

described generally as all the rest and residue of said Lot

11 not included in the portion of said lot last above de-

scribed.

Plaintiff also introduced in evidence exemplified copies

of the Sheriff's certificate of sale and deed issued in pur-

suance of said sale under execution; also of the deed of

Mrs. M. A. Sackett, widow, of Westfield, N. Y., conveying

all of said Lot 11 to Clara E. Sackett, her daughter, resid-

ing at Buffalo, N. Y.

It was proved and uncontradicted that the property ex-

ceeded in value $2,000.

As part of their defense, the defendants offered in evi-

dence (Tr. 26, 1. 26) an alleged declaration of homestead,

it being in all respects the same as the instrument set

forth in the plaintiff's reply, except that there was inserted

the figures "|2,000.00" after the words "I estimate to be."

(Tr. 14, line 16; Cf. p. 27, line 19.) Said instrument con-

tained the endorsement of the County Recorder of Deer
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Lodge County, showing that the same had been filed for

record on November 26th, 1900.

To the introduction of this instrument, counsel for plain-

tiff objected (Tr. 28, line 23) on the grounds (1) that the

instrument was not stamped, as required by the laws of

the United States in force at the date of its execution,

(2) that the notarial certificate of acknowledgment wa^

not stamped as required by said laws, and (3) that the re-

cording of the same in its unstamped condition was in vio-

lation of said laws, and the record thereof was void and of

no effect as againt the rights of the plaintiff. But the

Court overruled said objection and permitted said instru-

ment to be introduced in evidence.

In rebuttal, the plaintiff offered in evidence an exempli-

fied copy of the records of the land office at Missoula, Mon-

tana, showing that on July 15th, 1896, the defendant Jo-

seph McCaffery made homestead entry of a quarter section

of government land in Montana, on which a final certificate

was issued to him on December 16th, 1901, and patent, Oc-

tober 11th, 1902. This offer was refused by the Court un-

less plaintiff should follow up said evidence with proof

that defendant Joseph McCaffery had at some time actu-

ally resided upon said homestead tract, which counsel for

plaintiff declared themselves unable to do. Thereupon said

evidence was excluded. ( Tr. 29.

)

Plaintiff introduced evidence tending to show that the

portion of the premises in controversy hereinabove referred

to as tenant property, and being the brick house and prem*

ises to the right on the map of said Lot 11 (Tr. 36), had

always been let to tenants and wholly occupied by them.



that at the rear of the tenant house the two portions of

the lot had been separated by a fence, and (Tr. 35, line 10
'i

that the said map (Tr. 36) correctly shows the condition

of said lot and its improvements on March 16th. 1901.

Plaintiff also showed bv the testimony of one Dayid Boyd

(Tr. 32, line 6) that he had rented the said premises in

1898 ; that the frame addition or lean-to next to the kitchen

had been used by his children as a play-room and by his

wife as a storeroom; that there was a fence between the

premises occupied by said witness and the north part of

the lot, running from the house occupied by him to the

woodshed. J. T. Dulin (Tr. 33). who looked at the build-

ing in June, 1900. with a yiew to renting it, found it en-

tirely yacant, and that there was nothing in the frame ad-

dition next to the kitchen **except perhaps some old rags

or something of that kind lying on the floor. ^' He also tes-

tified to a fence diyiding the rear portion of the lot. One

J. H. Collins, who occupied the building at a later period,

to-wit, in May, 1901, testified (Tr. 30, line 36) that he

rented the premises described in the reply with the excep-

tion of the frame lean-to to the kitchen, and that deiendant

Joseph McCaffery told witness that "he reserved said frame

lean-to or addition because he wanted to sleep there on ac-

count of holding possession.'* Witness testified that he

did not know whether anyone slept in the frame addition

while he was there. He saw a folding bed in it, but did

not notice anything else. There was an uncurtained win-

dow from his pantry looking into the frame addition. He

saw Mr. McCaffery there two or three times, but only in

the day time.
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The defendants sought to meet this testimony by evi-

dence tending to show a much more extensive use of the

frame addition as a sleeping apartment by Joseph Mc-

Caffery. But upon the supposition of the correctness of

her own testimony, the plaintiff asked the Ck)urt to give

the following instructions (Tr. pp. 38-40) :

^'Instruction No. 2 : Section 1670 of the Civil Code of

Montana provides

:

" 'The homestead consists of the dwelling-house in which

the claimant resides and the land on which the same is

situated, selected as in this title provided.

''Under the provisions of this section, the claimant can-

not hold two dwelling houses;, one of which he occupies

as a residence and the other he lets to tenants. It is the

principal use which is made of a house which determines

whether it is to be regarded as the residence of the claim-

ant or not. Thus, if the principal use of a house is as the

permanent home of the claimant's family, it does not de-

stroy its character as a homestead if one or more roomt=*

are used as a shop in which the claimant carries on hi?

trade or business. In the same manner, if the principal

use of a house is as a tenement building, it does not mai^e it

the homestead or part of the homestead because some mem-

ber of the claimant's family may occasionally use one of

its rooms as a sleeping apartment.

"The above section 1670 also requires that the homestead

must be selected in the manner required by law. Tlie re-

quirements of the law are defined to you in these instruc-

tions."

"Instruction No. 6 : A homestead cannot include two
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dwelling-houses, one of whch is occupied by the claimant

and the other let to tenants.

"You are instructed that if you find from the evidence

that at the time of filing the homestead declaration in ques-

tion there were two dwelling-houses upon the premises in

controversy, the principal use of one of which was as a

residence for defendants and the principal use of the other

was as a tenement, then the latter house with the land ap-

purtenant thereto was not properly included in the alleged

homestead declaration. Whatever the effect of said decla-

ration as to the building in which the defendants lived, the

tenement building, if you find it to have been such as herein

defined, remained subject to the lien of plaintiff's deficiency

judgment, and in that event plaintiff is entitled to recover

such tenement building with its appurtenant land regard-

less of the question as to whether said alleged homestead

declaration was valid or not."

The Court refused both of these instructions.

The jury found generally for the defendants. Upon this

verdict the Court entered judgment in favor of the defend-

ants and against the plaintiff for costs of the action. The

cause is brought to this Court on Writ of Error.

SPECIFICATION OF ERRORS RELIED ON.

1. The Court erred in admitting in evidence the alleged

homestead declaration of defendant Mary McCaffery (Tr.

p. 27 f. ) for the reasons (1) that said instrument was in

all essential respects "a certificate required by law" and

the same was required to be stamped according to the pro-
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visions of Act of Congress of June 13th, 1898, entitled

"An Act to provide Ways and eMans to Meet War

Expenditure and for other purposes," and in its unstamped

condition said instrument was not entitled to be recorded

or to be admitted in evidence; (2) the notarial certificate

of acknowledgment attached to said instrument was a cer-

tificate required by law and was required to be stamped

by the provisions of the said Act of Congress, and being

unstamped, the instrument to which it was attached was

not entitled to record or to admission in evidence, and

(3) the filing for record of said instrument in its un-

stamped condition was in violation of said laws, and the

record thereof was void and of no effect as against the

rights of the plaintiff.

2. The Court erred in refusing to permit plaintiff to in-

troduce in evidence the exemplified copy of the records of

the United States land office at Missoula^ Montana, show-

ing that on July 15th, 1896, defendant Joseph McCaffery

made a homestead entry of the S. 1/2 ^E. %, SE. % NW.

%, and the NW. 1/4 *SW. 1/4 of Sec. 31, T. 1 S., R. 15 W.,

Montana Base and Principal Meridian, and that on Decem-

ber 16th, 1901, final certificate No. 999 was issued to said

Joseph McCaffery for said tract, and that on October 11th,

1902, a United States patent was issued to said Joseph

McCaffery for said tract, unless plaintiff should follow up

said evidence with proof that the said Joseph McCaffery

had at some time actually resided upon said tract (Tr. p.

29), for the reasons (1) that said evidence showed that

at the date of the filing of the declaration of homestead by

Mrs. McCaffery, to-wit, November 26th, 1900, Joseph Mc-
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Caffery, her husband, had a valid and subsisting unpat-

ented (government) homestead, which was, in the contem"

plation of the Federal law, his homestead, and therefore

neither he nor his wife could acquire an additional home-

stead under the state law; (2) that said evidence showed

that her said husband at the time she made such declara-

tion was himself precluded from making such a declaration

because he was at said time engaged in acquiring title to

a homestead under the laws of the United States, and she

could not, therefore, make such a declaration for their

'^joint benefit;" (3) that said evidence showed that her

husband had initiated his homestead right in government

lands by what was in effect a declaration of homestead;

and she therefore could not, under the law, make a declara-

tion of homestead; (4) that said evidence showed that her

husband had ^'selected" a (government) homestead, which,

under the law, precluded her from selecting a

state homestead: (5) that said evidence tended t<j

impair the good faith of the claim of Mary Mc-

Caffery to a homestead in her Anaconda property; (6)

that the fact of the residence or non-residence of said Jo-

seph McCaffery upon the tract entered by him as a home-

stead Avas one peculiarly within the knowledge of the de-

fendants, and plaintiff should not have been required to

show affirmatively his residence upon said tract before

being permitted to introduce proof of the entry and patent-

ing of such homestead.

3. The Court erred in refusing to give to the jury the

following instruction requested by the plaintiff:



—13—

"Instruction No. 2: Section 1670 of the Civil Code

provides

:

" ^The homestead consists of the dTvelling-house in which

the claimant resides and the land on which the same is sit-

uated, selected as in this title provided.'

"Under the provisions of this section, the claimant can-

not hold two dwelling-houses, one of which he occupies

as a residence and the other he lets to tenants. It is the

principal use which is made of a house which determines

whether it is to be regarded as the residence of the claim-

ant or not. Thus, if the principal use of a house is as the

permanent home of the claimant's family, it does not de-

stroy its character as a homestead if one or inore rooms

are used as a shop in which the claimant carries on his

trade or business. In the same manner, if the principal

use of a house is as a tenement building, it does not make

it the homestead or part of the homestead because some

member of the claimant's family may occasionally use one

of its rooms as a sleeping apartment.

"The above section 1670 also requires that the homestead

must be selected in the manner required by law. The re-

quirements of the law are defined to you in these instruc-

tions."

4. The Court erred in refusing to give the following

instruction requested by the plaintiff

:

"Instruction No. 6: A homestead cannot include two

dwelling-houses, one of which is occupied by the claimant

and the other let to tenants.

"You are instructed that if you find from the evidence

that at the time of filing the homestead declaration in
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question, there were two dwelling-houses upon the prem-

ises in controversy, the principal use of one of which was

as a residence for defendants, and the principal use of the

other was as a tenement, then the latter house with the

land appurtenant thereto was not properly included in

the alleged homestead declaration. Whatever the effect

of said declaration as to the building in which the defend-

ants lived, the tenement building, if you find it to have

been such as herein defined, remained subject to the lien

of plaintiff's deficiency judgment, and in that event plaint-

iff is entitled to recover such tenement building with its

appurtenant land, regardless of the question as to whether

said alleged homestead declaration was valid or not."

ARGUMENT.

I.

THE STAMP QUESTION.

(Tr. p. 28, 1. 22, et seq.)

The most important question involved in this appeal is

the extent to which the validity of the alleged homestead

declaration of Mary' McCaffery is affected by its failure

to bear the revenue stamp required by the laws of the

United States that were in effect at the date of the execu

tion of said instrument.

Schedule A of the Revenue Law of June 13th, 1898, pro-

vides that a "certificate of any description required by

law not otherwise specified in this Act" shall bear a revenue

stamp of ten cents. It might fairly be contended that the
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homestead declaration itself is a "certificate required by

law." The fact that it is termed a homestead declaration

instead of a homestead certificate does not affect its es-

sential character as a certificate nor preclude a court from

pronouncing it to be a certificate required by law within

the meaning of said act. This, however, is not an import-

ant question since the certificate of acknowledgment at-

tached to said declaration is also unstamped, and this is

not only expressly required by the laws of Montana, but is

also expressly termed a certificate by said laws.

Sec. 1700 of the Civil Code of the State of Montana pro-

vides :

"In order to select a homestead, the husband or other

head of a family, or in case the husband has not made

such selection, the wife, must execute and acknowledge

in the same manner as a grant of real property is acknowl-

edged, a declaration of homestead, and file the same for

record."

The same Code has the follow^ing provisions relating to

the method of acknowledging a grant of real property

:

"Sec. 1573. Before an instrument can b© recorded, *

* * * its execution must be acknowledged by the per-

son executing it.

"Sec. 1608. An officer taking the acknowledgment of an

instrument must endorse thereon, or attach thereto, a

certificate substantially in the forms hereinafter pre-

scribed.

"Sec. 1609. The certificate of acknowledgement * *

* * must be substantially in the following form : *
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* *" (Then follows the form of notarial certificate used

in the instrument in question.)

No clearer instance could be cited of a "certificate re-

quired by law" than this, and it has been the ruling of the

Treasury Department that such a certificate requires a

ten-cent stamp. The only exceptions to this ruling are

those cases where the stamping of the main instrument is

specifically provided for in said act, and that in such cases

the department holds that the law did not contemplate

that both the main instrument and the certificate attached

thereto should be stamped.

"The notary's certificate of acknowledgment on bills of

sale is subject to a tax of ten cents if such a certificate is

required by law to make the instrument valid. The no-

tary's certificate to a mortgage is part of an instrument

upon which a rate of taxation is imposed and is covered

therein. It is not subject to a tax for itself when appended

to an instrument for which a rate of taxation is provided."

Euling Xo. 20,387, Vol. 1, p. 84, Dec. Com. Int. Rev.

"A notarial certificate of acknowledgment to a satisfac-

tion of mortgage requires a ten-cent stamp."

Second Revision of Circular No. 503, Ruling 53. Vol. 2

p. 290, Dec. Com. Int. Rev.

It is plain that under these rulings a certificate of

acknowledgment to a homestead declaration would require

a stamp since it is (a) a certificate required by law and

(b) it is not appended to an instrument for which a rate

of taxation is otherwise provided.
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ALTHOUGH THE PROVISION OF LAW IMPOSING ^

SUCH TAX IS REPEALED, THE TAX IS STILL DUE
AND PAYABLE TO THE GOVERNMENT.

Said provision of Schedule A was omitted from the Act
i

of March 2d, 1901 (taking effect July 1st, 1901), amend-
;

ing the War Revenue Act. And by the Act approved i

April 12th, 1902 (taking effect July 1st, 1902), being
|

i

"An Act to repeal War Revenue taxation and for other

purpoises," Schedule A was entirely repealed, although I

other portions of the War Revenue Act were retained.
\

j

But the repeal of the provision requiring the tax was not
|

a remission of the tax as to unstamped instruments already
|

executed. Where a tax has jbecome due, the repeal of tho !

law imposing it is not a remission of the tax unless such '

intention clearly appears.

The general rule of law is stated in State vs. Sloss

(Ala.), 3 Southern, 745, as follows:

"Where taxes are levied under a law that is repealed

by a subsequent act, unless it clearly appears that the

Legislature intended the repeal to work retrospectively,

it will be assumed that it intended the taxes to be collected

according to the law in force when they were levied."

To the same effect are

:

Cyc. of Law, 1st ed. vol. 25, pp. 129-193.

Harrington vs. Galveston County, 1 Tex. App. 437-

438.

Smith vs. Humphrey, 20 Mich. 398.

Appeal Tax Court of Baltimore City vs. R. R., 50

Md. 275.
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State of Maine vs. Waterville Savings Bank, 68 Me.

515.

State ex rel. Marion Co. vs. Certain Lands, 40 Ark,

35-38.

State ex rel. City Water Cow vs. City of Kearney et

al. ( Nebraska
) , 70 N. W. 255.

The City of Oakland vs. Whipple and Chambers,

44 Cal. 303.

United States vs. Butcher, 2 Biss. 51 (Fed. Cas.

15014).

Town of Belvidere vs. The Warren R. R. Co., 34 N.

J. L. 193.

That Congress "intended the tax to be collected accord-

ing to the law in force when it was levied,'' appears af&rm

atively from the retention by Congress of the exclusive

governmental machinery for the collection of such taxes.

The act of April 12th, 1902, repealed the following sec-

tions of the War Revenue Act -relating to documentary

stamp taxes:

Sec. 6. (As amended by Sec. 5. of the Act of 1901) , im-

posing stamp taxes on documents enumerated in Sched-

ule A.

Sec. 12. Providing additional facilities for the distri-

bution and sale of adhesive stamps.

Sec. 18. Requiring stamps on telegraphic messages

with penalty for violation.

Schedule A. ( As amended by Sec. 8 of the law of 1901 )

,

specifying what amounts of stamps must be affixed to

the documents enumerated therein respectively.



—11>—

Sec. 25. Providing for the manufacture, distribution

and sale of all the stamps provided for in the Act.

Sec. 28. Requiring stamps on parlor and sleeping car

tickets.

And the following provisions relating to documentary

stamps were left unrepealed

:

Sec. 7. Declaring failure to afl&x documentary stamps

a misdemeanor, and excluding unstamped instruments

from evidence.

Sec. 8. Imposing penalties for fraudulently stamping

documents or for removing stamps from documents or

forging or mutilating any stamps, etc., provided for in the

Act

Sec. 9. (As amended by Sec. 6 of the Act of 1901),

requiring cancellation of stamps, and imposing penalty for

failure to cancel.

Sec. 10. Imposing penalty for issuing or receiving un-

stamped paper, with fraudulent intent.

Sec. 11. Requiring an acceptor of a bill of exchange,

drawn abroad and payable in the United States, to stamp

the same, and imposing penalty for failure.

Sec. 13. Imposing penalty for issuing documents un-

stamped, with intent to defraud; and providing for the

post-stamping by the Collector, of instruments which, in-

nocently or otherwise, had been executed unstamped.

Sec. 14. Prohibiting the recording or admission in evi-

dence of unstamped documents and providing that the rec-

ord thereof shall not be admitted in evidence.

Sec. 16. Making any legal documentary stamp, of the

proper amount, sufficient on any document.
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Sec. 17. Providing that documents issued by officers in

the exercise of their governmental functions, should be

exempt from stamp tax.

The foregoing are all of the provisions of the War Keve-

nue Act relating to documentary stamp taxes ; and they all

relate exchisively to documentary stamp taxes, except

Sec. 6 (the latter part of which contains a paragraph re-

lating to Schedule B, referring to stamps on merchandise)

,

and Sees. 8, 9 and 25, which refer to all the stamps pro-

vided for in the Act.

. . These unrepealed provisions consist of ( 1 )
penalties

for the misuse or non-cancellation of adhesive stamps gen-

erally; (2) certain penalties to enforce the payment of

documentary stamp taxes, and applying exclusively to

them (Sees. 7, 11, 13, 14 and 15) ; (3) a qualification

or mitigaton of the strictness of the documentary stamp

law, by making any legal documentary stamp, of the

proper amount, sufficient (Sec. 16), by excepting from

the operation of the law documents issued in the exercise

of governmental functions ( Sec. 17 )
, and by providing in

Sec. 13 a method for removing the disabilities of such

instruments by post-stamping.

Although all of the provisions imposing documentary

stamp taxes have been repealed, yet none of the penalties

provided by the War Revenue Act to enforce the collection

of such taxes, and which exist exclusively for that purpose^

have been repealed, except Sec. 18, requiring stamps on

telegraphic messages and imposing a penalty for violating

the requirement.

The retention in the law of these penalties, of the ex-
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emptions from taxation, and of the provision for post-

stamping, shows it to have been the intention or under-

standing of Congress that stamp taxes already due were

to be collected. Especially would the provision in Sec.

13, for the post-stamping of instruments from which the

stamps had been omitted, be useless if the tax had been

remitted.

Said tax is still due and payable, also, despite the repeal

of that part of the revenue law imposing it, by virtue

of Sec. 13 of the Revised Statutes of the United States,

which reads as follows:

"The repeal of any staute shall not have the effect to

release or extinguish any penalty, forfeiture or liability

incurred under such statute, unless the repealing Act

shall so expressly provide * * * *."

The defendant Mary McCaffery became "liable'^ or *4n-

curred a liability'' for the payment of this stamp tax im-

mediately upon the execution of this declaration of home-

stead ; and said Sec. 13 of the Revised Statutes perpetuates

this liability, despite the repeal of the provision imposing

the tax. And Congress, therefore, naturally, retains un-

repealed the government's remedies for the enforcement

of this liability, the qualifications and exceptions thereto,

and the opportunity to escape this liability by post" stamp-

ing.

In the Decisions of the Commissioner of Internal Rev-

enue, Vol. 4, page 155, the Treasury Department ruled,

that where the amount of stamps required on a deed was

reduced by the amendment of 1901, an instrument exe-

cuted before the amendment must be stamped according
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to the original law, and cannot be recorded if stamped ac-

cording to the amended law. The ruling is as follows:

"If a deed conveying realty and executed prior to July

1st, 1901 (when the amendment of the Kevenue Law,

reducing the stamp tax on deeds, took effect), is presented

for record after said date, it will require a revenue stamp

to be attached according to the law now in force (that

is, on June 21st, 1901, the date of the ruling), before th^

same can be recorded."

Now that the later amendment of 1902 has reduced the

tax to nothing, the same principle must apply, and the

deed or other instrument must be stamped according to the

law in force when the instrument was executed.

In Foster vs. Holley's Administrators, 49 Ala. 593, the

Court says, referring to the repeal of a Federal stamp tax

:

"It is contended by the learned counsel for the appellant,

that the repeal of so much of the law as affects the case

releases such a contract from the law in force before the

repeal. It does not seem to be so intended. The repeal

is special, and looks wholly to the future, and does not

seem to be intended to operate on contracts previously

entered into. It is not a repeal of the whole law, but

only a repeal of so much as imposes taxes on certain in-

struments. It does not, therefore, affect this case."

The same language would aptly apply to the present case.

NEITHER THE HOMESTEAD DECLAEATION

NOR THE ALLEGED RECORD THEREOF WERE
ADMISSIBLE IN EVIDENCE AT THE TRIAL.
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Section 7 (unrepealed) of the War Revenue Act, pro

videsi

:

"That if any person or persons shall make, sign, or issue,

or cause to be made, signed, or issued, any instrument

document, or paper, of any kind or description whatsoever,

without the same being duly stamped for denoting the

tax hereby imposed thereon, or without having thereupon

an adhesive stamp to denote said tax, * * * * g^ch

instrument, document or paper, as aforesaid, shall not be

competent evidence in any Court.''

Section 14 provides:

"That hereafter no instrument, paper or document re-

quired by law to be stamped, which has been signed or

issued without being duly stamped, or with a deficient

stamp, nor any copy thereof, shall be recorded or admitted,

or used as evidence in any Court until a legal stamp or

stamps, denoting the amount of the tax, shall have been

affixed thereto, as prescribed by law * * * *.''

And section 15 provides

:

"That it shall not be lawful to record or register any

instrument, paper or document required by law to be

stamped, unless a stamp or stamps of the proper amount

shall have been affixed and canceled in the manner pre-

scribed by law; and the record, registry or transfer of

any such instruments, upon which the proper stamp or

stamps aforesaid shall not have been affixed and canceled

as aforesaid shall not be used in evidence/^

These provisions were in force at the time of the trial

and are still operative : ( 1 ) Because they have never been

repealed; (2) because, together with other unrepealed
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penalties for non-stamping, they are necessary to the col-

lection of the documentary stamp taxes which, at the

time of the repeal of the part of the law imposing them,

were due and unpaid; and (3) under Sec. 13 of the Re-

vised Statutes of the United States, above quoted.

There is nothing in the Acts of 1901 and 1902 to in-

dicate that Congress, in repealing the provisions imposing

documentary stamp taxes, intended the repeal to operate

retrospectively, so as to remit stamp taxes which had been

evaded or innocently left unpaid; on the contrary, it

clearly appears, from the retention unrepealed of the fore-

going sections excluding unstamped instruments from evi-

dence and record, and of Sec. 13 of the War Revenue

Act, providing for post-stamping unstamped instruments

on payment of a penalty, that Congress intended these

provisions to be used to enforce the payment of taxes due

and unpaid at the time of the repeal.

The retention of these provisions has the effect af a

general proviso that, despite the repeal of the tax, unpaid

taxes should still be collected. "An express saving clause

is not required to save the right to collect." State vs

Sloss (Ala.) 3 Southern, 745.

Even if the stamp tax on the homestead declaration had

been remitted, the penalties of exclusion from evidence and

from record ( Sees. 7, 14 and 15 of the War Revenue Act

)

would still remain enforceable, not only because these

penal sections are still unrepealed, but also under Sec. 13

of the Revised. Statutes, which provides

:

"The repeal of any statute shall not have the effect to

release or extinguish any penalty, forfeiture or liability
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incurred under such statute, unless the rex)ealing act shall

so expressly provide * * * *."

The word "liability" in said section is construed in

United States vs. Ulrici, 3 Dillon 532, as "intended to cover

every form of punishment to which a man subjects him-

self by violating the common laws of the country.'' The

Court further says: "Moreover, any man using common

language might say, and very properly, that Congress had

subjected a party to a liability, and if asked what liability,

might reply, a liability to be imprisoned."

One might say, even more appropriately, in the pi*esent

case, that Congress had subjected a party to a liability

to have his homestead declaration excluded from evidence

and record, if not stamped.

The foregoing construction of the statute is quoted with

approval in United States vs. Reisinger, 128 U. S. 402,

where the Court says that Congress intended Sec. 13 to

apply to all offenses.

In 23 Fed. 74, the Court says, construing Sec. 13, R. S.

:

"Penal t3^ is the punishment inflicted by law for its viola-

tion. The term is mostly applied to pecuniary punishment,

but it is not exclusivelv so. The case of U. S. vs. Ulrici

(supra) is in point on all of the propositions urged on

behalf of the defendant: In that case Mr. Justice Miller

* * * * held that Sec. 13 R. S. contains a general

provision changing the rule of the common law * * »

* and he says that the section was intended to repeal the

rule."

In 32 Fed. 24, Eastman vs. Clackamus Co., the Court

says : "It is admitted in the case of what are called penal
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statutes that there has been a more marked disposition

on the part of the Courts to hold that repeal thereof de-

stroys or takes away all existing rights of action there-

under without express declaration to that effect. But

the rule is an arbitrary one, and never had anything to

commend it, except in the United States an undue sym-

path}^ for wrongdoers, and in England an early prejudice

among common law judges against "statute made law."

By the Act of Feb'y 25, 1871 (Sec. 13 R. S.), Congress ab-

rogated it.''

In United States vs. Barr, 4 Saw. 254, the Court says

:

"The liability' of the defendant for the act charged in

the indictment, consisted in his being bound or subject to

punishment for it * * * * and this liability was

incurred,' met with or run against, when such act was

committed. Sec. 13 declares that the substitution or re-

peal of Sec. 5457 shall not have the effect to ^extinguish'

this liability, which is equivalent to declaring * *

that said Sec. 5457 shall, for the purposes of this prose-

cution, be considered still in force." The Court goes on

to say that Sec. 13 is a salutary provision.

There are some decisions by State Courts construing

Sec. 14 (supra) of the Revenue Law, imposing on Courts

the duty of excluding unstamped instruments from evi-

dence, which hold that said statute is not binding on State

Courts, on the ground that Congress has no power to

impose a rule of evidence on State Courts. But these same

decisions concede that said section is binding on Federal

Courts. While the duty of State Courts in the matter does

not necessarily arise in this ease, yet it may be fairly con-
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tended that the law of Congress is binding upon State

as well as Federal Courts, and that the abrogation of this

law in any respect by a State Court is a modern form of

nullification.

Congress was warranted in excluding from evidence and

record even those instruments which had been innocently

left unstamped, by reason of the method provided in Sec.

13 of the War. Rev. Act (amended by Sec. 7 of the Act of

March 2, 1901), for removing the disability from the in-

strument by post-stamping the same before the Collector,

who is authorized to remit all penalties if he deems the

omission to stamp to have been innocent.

THE RECORD OF THE HOMESTEAD DECLARA-

TION, BEING FORBIDDEN, WAS A NULLITY.

The following authorities hold that an unauthorized

record of an instrument is a nullity.

Cyclopedia of Law, 2d Ed. Vol. 24, page 142

:

^^If an instrument * * * * though within the con-

templation of the (recording) statute, be not entitled to

record because of * * * * a failure to comply with

some of the pre-requisites to recordation, the record thereof

will be a mere nullity."

And on page 101 : ^^Under the statutes of most of the

states a valid acknowledg-ment, or proof of execution, is

made a prerequisite to registration of an instrument ; and

the recording of an unacknowledged or defectively ac-

knowledged instrument has no effect whatever."

And in volume 1, page 490, under the head of "Acknowl-

edgments," it is stated : "In most of the states it is held
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that registration of an unacknowledged or defectively ac-

knowledged instrument, without due proof of execution, is

a mere nullity."

Such a record is expressly held to be a ^'nullity" in the

following cases

:

Hill YS. Gordon (Fla.) 45 Fed. 279.

Townsend vs. Edwards (Fla.) 6 So. 212-213.

In Sigoumey vs. Larned, 27 Mass., 72-74, the transcript

of such an instrument on the records is said to be ^^not a

record."

In Work vs. Harper, 24 Miss. 517, it is said to be "a

nullity as to all the benefits conferred by statute upon a

properly registered instrument."

In De Witt vs. Moulton, 17 Me. 418, it i& said that the

registry of a deed without acknowledgment is "illegal and

gives no rights."

In :\IcMinn vs. O'Connor, 27 Cal. 239-245, it is said that

"Deeds not properly acknowledged or proved, but filed

for record or recorded in the proper book of the proper

county, are not duly filed for record nor duly recorded."

In 24 Mich. 145, Buell vs. Irwin, it is said to be "not

evidence."

In 4 Fla. 405, Sanders vs. Papoon, it is said tliat an in-

strument so transcribed on the records "is not entitled to

be regarded as a registered instniment."

In Stallings vs. Newton (Ga.) 36 S. E. 227, it is said

that if a deed be not attested or acknowledged, "its regis

tration is wholly ineffective and accomplishes no pui'pose."

And the record of such an instrument was "ineffectual to
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give it more incidents than it would have if it had not

been recorded at all."

In Gardner vs. Grannis, 57 Ga. 539-554, the Court inti-

mates that where a deed, which is insufficiently proved,

is recorded, the record is not an official record.

In Budd vs. Brooks (Md. ) 43 Am. Dec. 321-333, it is said

that such a pretended record is no more evidence of the

existence of a deed than would be a copy of the deed cer-

tified by a private individual.

An instrument not entitled to record because not ac-

knowledged, or with a defective acknowledgment, is the

most obvious example of the class of instruments described

above as being not entitled to record, though within the

contemplation of the recording statutes, because of a fail-

ure to comply with some of the pre-requisites to recorda-

tion, and the record of which is therefore a mere nullity.

But lack of other pre-requisites to recordation has the

same effect.

Thus, in Pfaff vs. Jones, 50 Md. 263, it is said : "The

clerical act of registering a mortgage after the time al-

lowed by law is null and void.''

In Hall vs. Redson, 10 Mich. 21, where a deed was re-

quired to have two witnesses in order to be recorded, but

it had only one witness, the record of it was held entirely

inoperative either as notice or evidence.

In Gill vs. Strozier, 32 Ga. 688, it is stated that "If a

paper recorded is not one authorized to be recorded, nor

is recm^ded in the terms of the laiCy it is in neither ease a

record, and a copy of such paper found in the Clerk's books
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is entitled to no more credit or weight than one found on

the books of a private person."

In Choteau vs. Jones, 11 111. 300, it is said : "Registra-

tion of an unacknowledged deed gives it no additional va-

lidity nor effect"

In Richardson vs. Shelby (Okla) 41 Pac. 378, where a

chattel mortgage was required to be registered in order

to be valid, it was held that the registry, is unauthor-

ized, or if made otherwise than in compliance with the law,

would be treated as a mere nullity.

And in Parrett vs. Shaubut, 5 Minn. 323, it was held

that a record, if for any reason unauthorized, is a mere

nullity.

In section 14 of the War Revenue Act (unrepealed) , it is

provided

:

"That hereafter no instrument, paper or document re-

quired by law to be stamped, which has been signed or

issued without being stamped, or with a deficient stamp,

nor any copy thereof, shall he recorded or admitted, or used

as evidence in any Court until a legal stamp or stamps,

denoting the amount of the tax, shall have been affixed

thereto as prescribed by law * * * *."

And Sec. 15 of the same act provides

:

"That it shall not be lawful to record or register any

instrument, paper or document required by law to be

stamped unless a stamp or stamps of the proper amount

shall have been affixed and canceled in the manner pre-

scribed by law; and the record, registry or transfer of

any such instruments upon which the proper stamp or
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stamp® aforesaid shall not have been affixed and canceled

as aforesaid shall not be used as evidence."

The due stamping of an instrument is, therefore, a "pre-

requisite to recordation" as fully as an acknowledgment

Under the foregoing decisions, accordingly, the record of

an unstamped instrument is a "nullity," and whatever

effect the repeal of the stamp tax may have, it can have

no effect to make a record valid which, when made, is a

nullity. The homestead declaration in question was re-

corded in its unstamped condition. The record there

thereof has at all times been a nullity and no record, and

therefore there has never been any homestead in the prem-

ises in question.

It is provided in the Civil Code of Montana, Sec. 1702

(Cal. Sec. 1264) :

"The declaration must be recorded in the office of the

county in which the land is situated."

And Sec. 1703 (Cal. Sec. 1265) provides:

"From and after the time the declaration is filed for

record, the premises therein described constitute a home-

stead."

As is said in 63 Mo. 394, "The object of fixing the date

of filing as the date of constituting the homestead, is to

establish an unalterable criterion to govern all cases where

disputes might arise as to the period when the homestead

is acquired." It is not thereby intended to dispense with

the necessity o»f recording as an essential to the homestead.

It is said in 110 Cal. 198, "The mode of creating a home-

stead in lands as prescribed by Sees. 1262-1264 (Mont.

Sees. 1700-1702) is exclusive."
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It is said in 35 Pacific 64:Q (Cal.), under a statute pro-

viding that an instrument is deemed to be recorded when

deposited with the proper officer for record, that the instru-

ment must be recorded, and the recording, when completed,

relates back to the date of the deposit for record.

Here, also, the recording is necessary, and when com-

pleted relates back to the date of the deposit for record,

which is the date of the creation of the homestead, other

conditions being fulfilled. In contemplation of law, the

filing and recording take place at the same moment of time.

Both are necessary. The paper is filed only in order that

it may be recorded. If for any reason the paper filed can-

not be recorded, as, where it lacks an acknowledgment or

a stamp, then the paper is not ''duly filed'' and does not

contribute to or fix the date of the creation of the home-

stead.

The "filing for record" of an instrument not allowed

by law to be recorded is a nullity.

It has been held in some state cases that the prohibition

against recording unstamped instruments was either be-

yond the power of Congress, or was designed to apply

only to Federal recording offices.

In Chartiers vs. Robinson & Turnpike Co., 72 Penna. 278,

however, it is said

:

"The word 'recorded' in the statute refers to state offices

of record, as the United States have no offices for recording

deeds, mortgages, powers of attorney and other documents

forbidden to be recorded until the proper stamp tax is

paid ;" and the Court says that Congress has the constitu-

tional power to impose such a prohibition.
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Sec. 15 of the War Revenue Act (supra)
,
prohibiting the

recoiling of unstamped instruments, is construed in the

case of Farmers' Loan & Trust Co. vs. Electric Light Co., 90

Fed. 806, where, a Master's deed having been presented to

the CountV Recorder to be recorded, he refused to receive or

record it because it bore no revenue stamps, and claimed

that Schedule A of the War Revenue Act required the deed

to be stamped. A rule was issued requiring him to show

cause why he should not file and record the same un-

stamped. The Court held that the deed must be stamped

in order to be recorded.

And in the case of Dowell vs. Appelgate, 7 Fed. 881, the

Court, in construing a similar provision, says : "It is plain

that this section in no wise affects the validity of the origi-

nal conveyance, but is confined to excluding it from the

privilege of record."

CONCLUSIONS IN RESPECT TO OMISSION OF
STAMP.

(1) The certificate of acknowledgment to the home*

stead declaration in question required a stamp, as a "cer-

tificate required by law, not otherwise specified in this

Act."

(2) Thie subsequent repeal of the tax on such certifi-

cate in the amendatory Act taking effect July 1st, 1901, did

not relieve the defendants from the necessity of paying it.

(3) Sees. 7 and 14 of the War Revenue Act, pro-

hibiting the admission in evidence of an unstamped instru-

ment, and Sees. 14 and 15 prohibiting the recording
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thereof, are still in force, unrepealed, and therefore the

admission in evidence of the homestead declaration and

of the pretended record thereof, was error.

(4) 'Said record, being forbidden, was a nullity when

made, and void, as was the "filing for record'^ of the un-

stamped instrument. These are both pre-requisites to the

creation of a homestead, and therefore no homestead ever

came into existence. The judgment should therefore be

reversed.

II.

THE FEDERAL HOMESTEAD QUESTION.

(Transcript p. 29, 1. 16 et seq.)

The defendant Joseph McCaffery made homestead entry

of 160 acres of government land in Montana on July 15th,

1896. On November 26th, 1900, the defendant Mary Mc
Caffery, the wife of Joseph, declared a state homestead on

property in Anaconda, Montana. On December 16th, 1901,

final certificate was issued to Joseph McCaffery on his gov-

ernment homestead entry; and a patent therefor was is-

sued to him on October 11th, 1902.

It is provided in Montana C. C. Sees. 1676 and 1677 that

"a homestead can be abandoned only by a declaration of

abandonment, or a grant thereof, executed and acknowl-

edged by the husband and wife, if the claimants are mar-

ried;" and "the abandonment is effectual only from the

time it is recorded." The same provisions are found in

the Civil Code of California (C. C. Sees. 1243-1244), and
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3041).

Under this provision said method of abandonment is ex-

elusive. The homestead cannot be abandoned by removal

from the premises with the intent of not returning, or by

establishing a home elsewhere.

Porter vs. Chapman, 65 Cal 365.

Tipton vs. Martin, 71 Cal. 325.

Waggle vs. Worthy, 74 Cal. 266,

Lubbock vs. McMann, 82 Cal. 226.

Simonson vs. Burr (Cal.) 54 Pac. 87.

In Tipton vs. Martin, 71 Cal. 325, on injunction against

execution sale of property claimed as a homestead, the

defendant alleged

:

"That in the month of , 1878, the plaintiff removed

from said premises and from this state, and freely and vol-

untarily removed into the Territory of Montana with the

intent of remaining there and residing there permanently,

and without any intention of returning again to this state

or upon said premises, and have since said month of —<—

,

1878, continuously resided in said Territory of Montana,

and do now reside therein, and since they moved into said

Territory of Montana the said John C. Tipton has taken

the initiatory steps to acquire title therein to United States

land under and by virtue of the U. S. Homestead Laws, and

the said application for said land under the U. S. Home-

stead Laws is still pending.''

The plaintiff demurred to the sufficiency of the facts
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thus pleaded and the demurrer was sustained, from which

ruling an appeal was taken and the ruling affirmed.

Under this decision, if the plaintiff, instead of filing on a

government homestead in Montana, had declared on a state

homestead there, the conclusion of the California Court

would have been the same; the California homestead would

not have been affected. But would the second state home-

stead in Montana have been valid? Unquestionably not.

For, if such a second homestead would be good, then the

second homestead would be good against a third home-

stead thereafter established in Idaho; and a fourth, fifth

and sixth homestead would all be valid in still other states,

and so on, until homesteads might be established in every

state having this provision as to abandonment, all exempt

from the claimant's creditors.

It is accordingly held that a man cannot have two home-

steads; and that if he attempts to acquire a second while

the first is in force, the second is void.

Cyc. of Law, 2d Ed., Vol. 15, p. 602.

Freeman on Executions, Sec. 204 (3d Ed., p. 1299).

Waggle vs. Worthy, 74 Cal. 266.

First Nat'l Bank vs. Massengill, (Ga.) 5 S. E. 100.

Archibald vs. Jacobs, 69 Tex. 249.

Cornish vs. Fries, 43 N. W. 507.

In the case above discussed, the plaintiff's California

property was held to be his homestead, although for more

than ten years it had ceased to be his home or residence,

and although he ha,d established his home elsewhere, and
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taken formal steps to establish a homestead outside of

California.

It is universally held that a man cannot have two home-

steads at the same time.

(See citations immediately foregoing.)

Also:

Estate of Phelan, 16 Wis. 77.

Palmer vs. Hawes (Wis.) 50 N. W. 341.

Beard vs. Johnson (Ala.) 6 So. 383.

Rouse vs. Caton (Mo.) 67 S. W. 578.

Achilles vs. Willis (Tex.) 16 S. W. 746.

Tourville vs. Pierson, 39 111. 446.

Wright vs. Dunning, 46 III. 271.

Goodale vs. Boardman, 53 Vt. 92.

Horn vs. Tufts, 39 N. H. 478.

Kaes vs. Gross, 92 Mo. 647.

Gerrish vs. Hill, 66 N. H. 171.

Sarahas vs. Fenton, 5 Kans. 592.

Freeman on Executions, Sees. 241 and 248 (3d Ed.

pp. 1305, 1351).

Waples on Homesteads, p. 146.

As the Court says in Kaes vs. Gross, 92 Mo. 647, "The

whole theory of the law is repugnant to the idea of two

homesteads being in existence at the same time »

* *. She could not lawfully have two homesteads at the

same time, any more than she could lawfully have two

husbands at the same time."
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It is also true that there cannot be two separate home-

steads, one declared bv the husband and the other by the

wife, upon separate parcels of land.

Cyc. of Law (2d Ed.) Vol. 15, p. 566.

Thompson on Homesteads, Sec. 225.

Beard vs. Johnson ( Ala. ) 6 So. 383.

Rosenburg vs. Jett, 72 Fed. 90.

Gambette vs. Brock, 41 Cal. 83.

Rouse vs. Caton (Mo.) 67 S. W. 578.

Nor can a man and his wife hold two government home-

steads.

Dec. of the Int. Dept. relating to public lands

:

Vol. 9, p. 426, L. A. Tavener.

Vol. 13, p. 734, William A. Parker.

Vol. 21, p. 430, Thompson vs. Talbot.

We believe, after careful investigation, that there is not

a single authority holding that a man (or a man and his

wife, while they are living as husband and wife), can hold

two homesteads, whether in the same or in different states,

whether state or Federal homesteads.

In the case now before the Court, the two alleged home-

steads are not in different states, but are both in Montana,

though created under different laws, and the Court has

jurisdiction over both.

In Hesnard vs. Plunkett (S. D.) 60 N. W. 159, the

plaintiff, while living on his state homestead of 160 acres,

took up an adjoining 160 acres of government land as a

federal homestead. His buildings were situated on 19
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Rcres of his state homestead; he sold this 19 acres and

moved his buildings and his residence upon a part of the

federal claim, adjoining the state homestead. He then

made claim to the 141 acres of the original

state homestead and the adjoining 19 acres of the Federal

claim, to which his buildings had been moved, as a state

homestead. His state homestead claim and his government

homestead claim, therefore, overlapped each other to the

extent of the 19 acres to which his buildings had been

moved, said 19 acres being claimed as a part of each home-

stead.

The court held that, although he actually lived on both

claims at the same time, that, nevertheless, in the con-

templation of law, he could not be considered as living on

both at the same time; that he was in contemplation of

law oecupying the government homestead claim and noth-

ing else; that while he resided on a government claim for

the purpose of getting title to the same, he could not at

the same time claim to reside on land outside of the gov-

ernment claim, within the meaning of the state homestead

law, and claim the latter as exempt under the state law;

that by claiming 141 acres of his state claim under the

state law he asserted that he was claiming from the gov-

ernment only 19 acres of the government homestead, or

only enough to make up 160 acres, which was untrue.

The syllabus by the Court reads

:

'•'One who claims a government homestead under the

laws of the United States, and is settled upon and occupy-

ing the same for the purpose of acquiring title thereto,

cannot, before he is entitled to a patent therefor, hold a



—40—

homestead under the state law embracing 19 acres of such

government homestead claim and 141 acres of such pre-

emption claim for which a patent has been issued to him

and from which he removed to the land embraced in his

government homestead claim."

The phrase, "before he is entitled to patent tlierefor,"

indicates that after obtaining a patent for the government

homestead claim he could so hold both because he would

not then be required to live on the government homestead.

But the Court says : "He cannot be permitted, when deal-

ing with the government, to say he claimed 160 acres

as his government homestead and when dealing with his

creditors to say that he only claimed 19 acres of the same,"

The Court might say with even more emphasis that, if

he had first entered the government land as a government

homestead, but never lived on the same (though subse-

quently submitting false proofs and thereby securing \

patent thereto), but took up his residence, after making

said government filing, on adjoining land owned by him,

and asserted a state homestead right in the land that he

owned and resided on, that he would not be allowed to say

(nor would his wife be allowed to say for him), when

dealing with the government, that he claimed the govern-

ment land as his government homestead, but, when dealing

with his creditors, to say that he didn't claim any of it.

Undoubtedly, in the sense that a man is said to live or

make his residence on a farm, the plaintiff in that case did

reside on the entire 301 acres; and such residence would

not be inconsistent with his claiming a portion of the 301

acres as either a state or a federal homestead. He might
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have legally claimed a state homestead in the same 160

acres whch he claimed as a government homestead, as

was held in Watterson vs. Bonner, 19 Mont. 554, or in a

part thereof, provided his state claim did not extend

beyond the borders oif his government claim. It is equally

true, as his house was on the overlapping parts of the

two claims, that he actually did live on each claim, in

strict compliance with both the state and federal law as

far as appears. The fact of residence, therefore, may be

left out of account in the consideration of the case, al-

though the Court lays considerable stress thereon, be-

cause he did comply with the letter of the law as regards

residence; actual residence, under the circumstances, was

a false quantity. It was the spirit of the law which he

violated, in claiming a double exemption, in trying to

hold as exempt more land than either the state or the

federal law contemplated he should, in trying to hold a

separate homestead under each law, all exempt from his

creditors.

It may be that, after obtaining a patent to a government

homestead, a man may acquire a state homestead; but,

while he is required to reside on the government homestead,

or Avhile he is holding the same as exempt by virtue of his

supposed residence thereon, the government not having

declared any forfeiture against him for failure to comply

with the requirements as to residence, and the claimant

showing by his procurement of a patent from the govern-

ment at the end of five years from his original entry that

he never intended to abandon his claim of homestead

therein, such government land is in the contemplation of
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can acquire an additional homestead under the state law.

It follows from the foregoing principles that a man

cannot hold a government homestead ( at least before

patent ) , and his wife at the same time hold a state home-

stead.

A government homestead differs from a state homestead

in this state principally in the following respects:

1. The husband can alienate the government homestead

without the consent of his wife.

2. A person who is not the head of a family may ac-

quire a government homestead.

3. The government homestead is exempt only from

debts incurred before patent.

But practically the same differences exist between the

state homesteads of the various states; and yet it could

not be claimed that one could acquire a second homestead

while the first was still subsisting, in another state,

merely because these differences existed betw^een the home-

stead laws ol the two states.

Thus, there are many states where the husband can

alienate the homestead without the consent of tlie wife,

though this rule has been abrogated in some states where

it formerly existed.

Wright vs. Whittick, 31 Pac. 490 (Colo.).

Cook vs. Higley, 37 Pac. 336 (Utah).

Shields vs. Horbach, 68 N. W. 527 (Nebr.).

Rector vs. Rotton, 3 Nebr. 171.
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State Bank vs. Carson, 4 Nebr. 498.

Massay vs. Womble, 69 Miss. 347.

Lindsay vs. Norrill, 36 Ark. 545.

Lewis vs. Curry, 74 Mo. 49.

Riecke vs. Westenhoff, 85 Mo. 642.

Hemphill vs. Haas, 11 S. W. 510 (Ky.).

Kennedy vs. Stacey, 1 Baxt. 220 (Tenn.).

There are also several states in which a person who is

not the head of a family can acquire a homestead.

Cal. C. C. Sec. 1260.

GreenAVood vs. Maddox, 27 Ark. 648.

Meyers vs. Ford, 22 Wis. 139.

Hesnard vs. Plunkett, 60 N. W. (S. D.) 159.

As to' the extent and range of the exemption, the excep-

tions thereto, and the length and period of time it covers,

there is the greatest diversity between the different states.

It might be claimed that a federal homestead before

patent is a very different thing from a state homestead,

because the title to the former is in the government. But

the homestead claimant in Montana is not required to

own the land ; if he has a right to live on the ground, he

has also a right to declare a homestead thereon, which will

protect his right in the land from execution, however slight

that right may be. Title in homestead is, therefore, said to

be a "false quantity."

Watterson vs. Bonner, 19 Mont. 554.
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King vs. Gotz, 70 Cal. 241.

Alexander vs. Jackson, 92 Cal. 514.

Moreover, it is held that the government homestead

claimant does have, before patent or final proof, an in-

choate title and a vested right. Land vs. Morey, 42 N. W.

88 (Minn.).

He has an interest which he can mortgage.

Dickerson vs. Cuthburth, 56 Mo. App. 652.

Watson vs. Voorhees, 14 Kan. 330.

Weber vs. Laidler (Wash.) 66 Pac. 400.

]Mudgett vs. R. E. Co., Dec. In. Dept. relating to

Pub. Lands, Vol. 8, p. 243.

A Montana state homestead, therefore, differs from gov-

ernment or federal homesteads only as it does from state

homesteads in other states.

In a federal homestead the government policy has three
*

objects

:

First. To provide homes for settlers and to protect

such homes by exemptions from execution.

Second. To promote the growth and development of the

country by inducing settlers to accept such homes.

Third. To derive revenue from the sale of public lands.

But the last named purpose is really subordinate and

incidental, as the government holds the public lands

merely for its citizens, and the theory of the homestead law

is that the government devotes these lands most effectually

to the service of its citizens by providing and protecting



homes for them thereon. The price exacted therefor is nomi-

nal. The paramount purpose is to provide and protect

homes for citizens. Essentially the same purpose is the ba

sis of any state homestead law. A state, to be sure, does not

provide the ground for the citizen to establish his home

on, but it seeks by the homestead law to induce him to

provide one for himself, and then protects him in the

enjoyment of it.

The following conclusions are deduced from the fore-

going authorities and argument

:

1. A man, or a man and his wife, cannot have two state

homesteads, whether in the same or in different states,

whether in the same or in different jurisdictions, whether

created or sought to be created under the same or differing

laws.

2. So long as he has a state homestead in one state,

recognized and held exempt as such by the laws thereof,

neither he nor his wife can establish a state homestead

in another state in which they may have taken up their

residence. And if they attempt to do so, the second home-

stead is void.

3. Government homesteads have the essential charac-

teristics of the state homesteads of the various states ; and

differ from state homesteads in Montana only as the latter

differ from state homesteads in other states.

4. It must follow that, while a man has a subsisting

government homestead, upon which he is acquiring title

under the laws of the United States, which is recognized

and held exempt as such by said laws, neither he nor his

wife can establish a state homestead on other lands on
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which they may have taken up their residence ; and if they

attempt to do so, the second homestead is void.

The Land Office records offered in evidence and refused

sufficed to show that Joseph McCaffery, at the time his

wife filed her homestead declaration on her Anaconda

property, had a subsisting unpatented government home-

stead. This being so, his wife could not acquire a second

homestead under the state law. Whether he was living

on said government land during the five years between

his original filing and his patent or not, is a question

between himself and the federal government; it did not

affect the existence of his federal homestead right until,

in case of non-residence or insufficient residence, the

government elected to declare the homestead forfeited,

which they did not do, as shown by the issuance ol a

patent to Mr. McCaffery at the end of the five years.

Sec. 2297 of the Revised Statutes provides

:

"If at any time after the filing of the affidavit, as re-

quired by Sec. 2290, and before the expiration of the

five years mentioned in Sec. 2291, it is proved, after due

notice to the settler, to the satisfaction of the Register of

the Land Office, that the person having filed such affidavit

has actually changed his residence, or abandoned the land

for more than six months at any time, then and in that

event the land so entered shall revert to the governments^

His homestead right continues until, after due notice

to him, certain proofs are made before the land office;

this was not done, as shown by the issuance of patent.

Therefore he had a subsisting homestead right at the time

his wife made her declaration. The case is thus brought
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within the rule of the cases heretofore cited, holding that

where the homestead right has once been initiated, mere

subsequent non-residence does not .forfeit the claimant's

homestead right therein, and the attempt of the claimant

or of his wife to acquire a second homestead is void.

In some states, the claimant's removal from the home-

stead without the intention of returning, and his estab-

lishment of a permanent residence elsewhere, are held to

forfeit his homestead right. But in case of a government

homestead, non-compliance with the requirements as to

residence does not ipso facto forfeit the claimant's home-

stead right ; the government can waive its right to take the

homestead away from him for such non-compliance; and

until the government declares a forfeiture he still has a

subsisting homestead right in the land. A government

homestead, therefore, belongs to the class of homesteads

which are not forfeited by non-residence.

Joseph McCaffery legally "entered" said land as re-

quired by law by making formal application for the land,

and filing the preliminary affidavit and paying the fees re*

quired by Sec. 2290, Rev. Stats. U. S.

Hastings, etc., Ry. vs. Whitney, 132 U. S. 357-363.

By such entry the land became segregated from the

public domain and appropriated to private use ; his home-

stead right thereby attached to and became fastened to

the land, and he acquired an inchoate title which by future

residence and cultivation could ripen into a perfect title.

Kansas Pac. Ry. Co. vs. Dunmeyer, 113 U. S. 629-

644.
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Nelson vs. Big Blackfoot M. Oo. 17 Mont. 553-554.

Graham vs. Hastings & Dakota Ey. Co. 1 Land Off.

Dec. 362.

Such homestead right was unassailable until some fail-

use to comply with the law. Upon failure to comply

with the requirements as to residence, the homestead right

became, not void, but voidable.

Sec. 2297, Rev. Stats. U. S., quoted supra.

Whitney vs. Taylor, 158 U. S. 85.

Hastings Ry. Co. vs. Whitney, 132 U. S. 357-363.

Graham vs. Hastings & Dakota Ry. Co. 1 Land Off.

Dec. 362-364.

Schrottberger vs. Arnold, 6 Land Off. Dec. 425.

St. Paul & Co. Ry. Co. vs. Forseth, 3 Land Off. Dec.

446.

Hastings & Dakota Ry. Co. vs. United States, 3

Land Off. Dec. 479.

United States vs. Turner, 54 Fed. 228.

In the present case no proceeding under Sec. 2297, Rev.

Stats., quoted supra, was ever decided against Joseph

McCaffery, as shown by the issuance of a patent to him.

Whether he had lived on his homestead claim or not there-

fore his homestead right was subsisting and intact at the

time of the filing of his wife's declaration of homestead;

and such attempt by her to establish a second homestead

was void.

In the homestead law of every state, it is an implied
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or express condition to the establishment of a homestead

that the claimant does not already possess one, either in

the same or in another state.

Sec. 1700 of the Montana Civil Code provides

:

"In order toi select a homestead, the husband or other

head of a family, or in case the husband has not made such

selection^ the wife must execute and acknowledge in the

same manner as a grant of real property is acknowledged,

a declaration of homestead, and file the same for rec-

ord."

Under this section, the wife cannot select a homestead

if the husband has selected one. There is no reason why

the words "in case the husband has not made such se-

lection" should be construed to apply only to a selection

by the husband in Montana ; it isi fair to presume, in view

of its being the policy of the law not to allow the husband

to have a homestead in one state, and the wife to have a

homestead at the same time in another state, that the

words "such selection" were intended to apply to a selec"

tion by the husband either in Montana or in any other

state, and either under the Montana state law or the law of

some other jurisdiction, as, for, instance, ai selection by

him of a government homestead. Such would be the lit-

eral interpretation of the words in question. Applying

the words "such selection" in the statute to the selection

by the husband of a government homestead, it would follow

that the only condition under which the wife could select

a homestead did not exist, and that the homestead sought

to be established by her was void.

Montana C. C, Sec. 1701, provides:
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"The declaration of homestead must contain

:

"1. A statement that the person making it is the head

of a family ; or when the declaration is made by the wife,

showing that her husband has not made such declaration,

and that she therefore makes the declaration for their

joint benefit * * * *."

While Joseph McCaffrey, in the affidavit required by

Sec. 2290 of the Kevised Statutes of the United States (as

amended by the Act of March 13th, 1891, c. 561, Sec. 5),

by which he initiated his government homestead claim,

did not make a declaration of homestead which would have

been sufficient to initiate a state homestead in Montana,

yet he did in such affidavit make a formal written state-

ment that he "was the head of a family;" "that such ap-

plication was honestly and in good faith made for the

purpose of actual settlement and cultivation"

and that he "would faithfully and honestly endeavor to

comply with all the requirements of law as to settlement,

residence and cultivation necessary to acquire title to the

land applied for" * an(j that he "does not

apply to enter the same for the purpose of speculation, but

in good faith to obtain a home for himself." These aver-

ments bear a close resemblance, generally speaking, to a

homestead declaration. For the reasons above given, the

requirement that the wife's declaration contain a statement

showing "that her husband has not made such

declaration," must be held to mean that she

must show that he has not made a declaration of home-

stead in Montana or in any other state, or on government

land; and if he has already made a declaration of home-
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stead securing him a homestead exemption elsewhere,

whether made according to the requirements of the Mon-

tana law, or those of some other state or of the United

States, then her averment in her declaration that her hus"

band ^'has not made such declaration" is false, and her

declaration therefore void.

Her declaration must also contain a statement that she

"makes the declaration for their joint benefit." But she

is not entitled to make the declaration for their joint

benefit if he is not entitled to such benefit; and he is not

entitled to the benefit of a homestead declared bj her,

when he is making claim to and enjoying a government

homestead exemption.

The homestead filing on public lands should have been

admitted in evidence, as tending to show whether or not

the claim of homestead in the Anaconda property by Mrs.

McCaffrey was raade in good faith.

Power vs. Burd, 18 Montana 22.

The ruling of the Court that the plaintiff in error could

not introduce the record evidence of Mr. McCaffery's fil-

ings, proof and patent, without showing that he had lived

on his government homestead claim, was something that

should not have been required of the plaintiff, inasmuch

as it was something peculiarly within the knowledge of

the opposite party. And as shown above, also, his non-

residence upon his homestead claim was a defect of which

the government alone could take advantage.
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III.

THE TWO-HOUSE QUESTION

(Transcript, pp. 30-40, incl.

)

A HOMESTEAD CANNOT INCLUDE TWO DWELL-

ING HOUSES, ONE OF WHICH IS OCCUPIED BY
THE CLAIMANT AND THE OTHER LET TO TEN-

ANTS.

Mont. C. C. 1670 (Cal. 1237) provides:

"The homestead consists of the dwelling-house in which

the claimant resides, and the land on which the same is

situated, selected as in this title provided."

Sec. 1693 ( not in California
)
provides

:

"Homesteads may be selected and claimed

:

"Consisting of * * * * a quantity of land not ex-

ceeding in amount one-fourth of an acre, being within a

town plot, city or village, and the dwelling-house thereon

and its appurtenances. Such homestead * * * *

shall not exceed in value the sum of Two Thousand Five

Hundred Dollars."

The California section, corresponding to Mont. C. C.

1693, provides:

"Sec. 1260. Homesteads may be selected and claimed

:

" (1) Of not exceeding Five Thousand Dollars in value,

by any head of a family."

In the case of Vincent vs. Vineyard, 24 Mont. 207, the

Court, by ]Mr. Justice Pigott, says: "The Legislative As-
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sembly of Montana adopted Sees. 1670-1703 of the Civil

Code of 1895 from California, in whose Civil Code they

appear as Sees. 1237-1265. In transplanting the home-

stead law from California to Montana the value of the

homestead exemption was reduced to |2,500.00 and a limit

upon area fixed."

In the case of Yerrick vs. Higgins, 22 Mont. 502, the

Court, b}^ Chief Justice Brantly, says: 'The former of

these provisions (referring to the two Montana sections .

above quoted) , defines the homestead in general terms; the

the latter limits this general definition and specifies par-

ticularly the subject matter to which the selection and

claim may apply. Standing alone, the general definition

would leave no limit to the amount or value of the prop-

erty selected and claimed, provided that the claimant re-

sided in his dwelling upon it. The sections af our code

providing for the selection of ai homestead by the head

of a family were all adopted into the Code of 1895 from

the California Code, except Sec. 1693, which fixes the

limitations; this section was brought forward fi*om the

First Division of the Compiled Statutes of 1887 and ^s

substantially the same as Sec. 322 of that Code. * * *

* In this state the homestead is purely a statutory right."

Sec. 322 Comp. Stats, of 1887, from which Mr. Justice

l>rantly says Se(\ 1693 was taken, and which appears from

the above-quoted remark of IMr. Justice Pigott in Vincent

vs. Vineyard, to have been taken originally from Califor-

nia, reads as follows

:

''Sec. 322. A homestead, consisting of * * * * a

quantity of land not exceeding in amount one-fourth of an
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acre, being within a town plot, city or village, and the

dwelling-house thereon and its appurtenances, owned OAid

occupied by any resident of this territory, shall not be

subject to forced sale on execution or any other final pro-

cess from a Court Provided, such homestead shall not

exceed in value the sum of Two Thousand Five Hundred

Dollar^.'*

The homestead law has never been construed by the Mon-

tana Supreme Court as applied to the rental of property

claimed as homestead. We therefore look to the Call"

fornia decisions construing the sections of the Montana

Civil Code above quoted.

In Gregg vs. Bostwick, 33 Cal. 220 (which was de-

cided under the California Statute of 1851, which is the

same as Sec. 322 above quoted, except that there is no limi-

tation of area, and the limitation of value is $5,000 in-

stead of $2,500 ) , referred to in Thompson on Homesteads,

Sec. 130, as declaring a rule on this point, "at once reason-

able and easy of application," the facts were that a portion

of the property claimed as homestead under the declara-

tion was rented to tenants. It was asserted on belialf of

the homestead claimant that he was entitled to an exemp-

tion of $5,000 worth of real estate, providing only that

he had his residence thereon, and that the portion not

occupied by himself and family could be used for any

purxx>se he chose, either for carrying on his own business

or for rental to tenants. But the Court held : "The home-

stead law is founded upon the idea that it is good for the

general welfare that every family should have a home,

a place to abide in. a castle where it can find shelter from
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financial disa*sters and protection against the pursuit of

cerditors who have given credit with full knowledge that

they cannot cross its threshold. But it is not founded

upon the idea that every family ought for the sake of

the general good, to be allowed to hold $5000 worth of

land free from the touch o£ honest creditors, provided they

reside upon and use some portion of it as a homestead. *

* * * The written declaration for which the statute

provides does not of itself alone impress upon the land the

quality of a homestead. * * * * r^j^^ premises to

be described in the declaration are such and such only

as the parties are residing on and using as a homestead

at the time their declaration is made. If more is included,

it will not for that reason become a part of the homestead,

and therefore exempt from execution, notwithstanding

the whole may be less than $5,000 in value. * * *

The primary object of all legislation in the subject of

homestead is, not to exempt from forced sale a certain

amount of real estate of the head of a family, including

the homestead, whether estimated by quantity or value,

but to exempt the homestead, including the quantity or

value, within the limits specified. In some states the

exemption does not exceed a certain quantity of land,

while in others, as here, the exemption is limited to a

certain value. But in neither case is quantity or value

the primary object. They come into account merely as

restrictions or limitations upon the privilege. Neither

quantity nor value can be taken into account as tests

as to what the homestead is in a given case, for they in no

just sense enter into the definition of a homestead, either
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in the abstract or within the meaning of the statute,

Thej do not come into account until the homestead has

been ascertained by other tests, and then they operate as

limitations. The statute does not provide that "a quan-

tity of land, not exceeding in value |5,000, including

wtihin its boundaries the dwelling-house and its appurt^'

nances, shall be exempt.'' On the contrary, the lang-uage

is, ''The homestead consisting of a quantity of land, to-

gether with the dwelling-house thereon and its appurte-

nances, not exceeding in value the sum of $5,000, shall be

exempt." The difference between the two forms is too

obvious for explanation. The former makes the exemp-

tion of $5,000 worth of land the primai*y object, and the

homestead merely a necessary incident. The latter makes

the homestead the primary and the sole object of the ex-

emption, with a limitation as to value. * * * » xhe

legal meaning of the word ''homestead" is also the popu-

lar meaning. It represents the dwelling-house with the

usual and customary appurtenances, including outbuild-

ings of every kind necessary and convenient for family

use, and land used for the purposes thereof." The Court

accordingly held that the part rented to tenants was not

part of the homestead, though claimed as such.

This case is quoted .from at length because it covers

all the points we raise in regard to the tenant house, and

because it shows the scope and meaniiiii of Sees. 322 and

ir>93 above quoted, and because the definition of home-

stead there given was subsequently enacted in statutory

form, appearing in ^Font. C. P., Sec. 1070, supra.

In the case of Tieman vs. His Creditors, 62 Cal. 286, a
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double house on a 35-foot lot was opeupied, one-half by the

homestead claimant and the other half bv his tenant. The

Court held the tenant portion of the premises not included

in the homestead. The Court distinguishes the case from

that of a person residing in a building and keeping lodgers.

A double house is practically two houses and easily di-

vided ; it is often the case that one side of such a house is

owned by one person and the other side b}^ another person.

The Court, therefore, practically decides that a separat(»

and additional house, rented to tenants, is not exempt,

especially if built and designed for an independent fam-

ily. In the case now before the Court the tenant house

was complete in itself, with its own kitchen, parlor and

bedrooms, a complete house, with its own independent out-

buildings, and with its rear yard separated by a fence

from the rear yard of the homestead claimant ; so that the

entire tenant premises were evidently built and designed

for the use of an independent family. ( Tr. 36.

)

In: the case of King vs. Goetz, 70 Cal. 236, there was a

single lot, 25 feet wide. The owner resided in a house on

the rear of the lot, and on the front part of the lot was a

house rented to tenants; the latter premises were held

not part of the owner's homestead. But the Court held

that the fact of the owner's claiming the entire lot under

his declaration did not invalidate his claim as as to the

part that Avas really liomestead, which was held not sub-

ject to execution.

In the case of In re Crowley, 71 Cal. 300, the owner re-

sided on five acres of ground, the remainder of the farm

being rented. He nevertheless file<l a declaration of home-
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stead ou all. The Court held that the owner could not

file a homestead declaration on the whole so as to include

the portion that had never been occupied by him, and

which at the time of the declaration was in the exclusive

possession and occupancy of his tenant. The Court says :

"When part only of the land described in the declaration

is actually used and' appropriated as the home of the fam-

ily, the remainder not so used and appropriated, constitutes

no part of the homestead claim." In the case now before the

Court, although the owner claims to have made some use of

a portion of the tenant premises, yet it is undisputed that

a portion thereof was, at the time of and long before and

ever since the filing of the declaration, in the exclusive

possession of the owner's tenant. (Tr, 30-33, and Tr. 37,

1.29.)

In the case of Malony vs. Hefer, 75 Cal. 422, there were

two houses on one lot, the front house rented to tenants

and the rear house occupied by the owner's family. A

homestead declaration was filed on the entire property.

The Court held that the front part of the lot never became

part of the homestead and was subject to execution. The

Court says : "The benign object of the statute was to pro-

tect the home of the owner from forced sale, and not to

withdraw from the reach of creditors property of the

debtor used by the debtor as a source of revenue for "the

support of himself and family." In that case, as in the

case now before the Court, the two premises were separated

by a fence. (Tr. 36.) The Court held that the tenant

part did not and could not become a part of the homestead

because (as in the case before the Court) not used as a
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home for many years prior to the declaration. ( Tr. p. 37.

1. 19.)

In the case of In Re Allen, first decided in 16 Pacific

319, and that decision reversed in 78 Cal. 293, there were

two adjoining lots, the ownier's residence on one, and the

rear part of the adjoining lot separately enclosed and con-

taining his well, cowhouse and other outbuildings. These

portions of the premises were admitted to* be homestead.

On the front 89 feet of said adjoining lot was a building,

a portion of which was rented for a wagon-shop, and the

building was also used in part for the owner's business of

blacksmithing, said 89 feet of ground being used in con-

nection with these occupations. This 89 feet was held

to be not a part of the homestead.

In the case of Lubbock vs. McMann, 82 Cal. 226, a decla-

ration was filed on the owner's homestead lot, on which

the owner subsequently built a second house which he

rented to tenants. The Court held that the homestead

character having once legally attached to the entire

property, and it being provided by Cal. C. C. Sec. 1243

(Mont. C. C. Sec. 1676), that, ''A homestead can be aban-

doned only by a declaration of abandonment or a grant

thereof, executed and acknowledged by the husband and

wife,"—neither the homestead nor any part of it could be

abandoned except in the manner provided by statute, and

that after the homestead character had once attached, the

use of the homestead, or any part of it by the owner,

for renting or in any other way, did not make it any the les^j

homestead, and therefore the entire premises, including

the tenant premises, were exempt. But the Court said:
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"But if at the time of filiug the declaration for record, the

houses now standing upon this lot had been standing there

as they do now, and occupied as they now are, only the one

occupied as a dwelling by the owner with the addition of

the lot used in connection therewith, would hare been im-

pressed with the homestead character. As tO' the other and

the land used in connection therewith, the attempt to dedi-

cate it as a homestead would have been inoperative.''

In the case before the Court the tenant premises were

such at the time the declaration was filed, and actually

occupied by a tenant. (Tr. 37, 1. 14:.)

In the case of Heathman vs. Holmes. 94 Cal. 291, the

Court held, as it had held in Tiernan vs. His Creditors,

supra, that using a part of the owner's residence for lodg-

ing-house purposes does not deprive the owner of the bene-

fit of a homestead, if he continues to reside therein. But

the Court distinguishes the case of Malony vs. Hefer,

supra, saying: "In said case there were two houses en-

tirely separate and distinct; the family lived in one and

rented the other."

In the case of Huelmantel vs. Huelmantel, 49 Pac. 574.

there were two houses on a lot, the rear house occupie-i

bv the OT\Tier as a home and the front house 2:enerallv

leased to tenants. The owner filed a declaration on all.

Held, that only the rear part was homestead.

In the case of In re Ligget, 49 Pac. 211, there were sev-

eral lots all claimed as homestead under a declaration.

On a portion of one lot, separated from the remainder by

a fence, was a dwelling-house and appurtenances; it had

been rented by the owner at eight dollars a month, but
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had not been rented since the filing of the declaration.

The Couit held that in view of the statutory definition of a

homestead, this portion never became part of the home-

stead.

There are no cases in California opposed to the doc-

trine of the preceding cases. These cases are all based

upon and are practically constructions of the statutory

definition of homestead which was adopted in Montana

from California in 1895, with the California construction

thereof. The Supreme Court of Montana has frequently

held that where this state has borrowed a statute from

another state, it borrows at the same time the construc-

tion placed thereon by the Courts of the latter state, and

that such construction is not only to be treated with re-

spect, but is) binding on the Courts of this state.

Sharman vs. Enkes, 20 Mont. 557.

Stadler vs. First Nat'l Bank, 22 Mont. 190-203.

B. & B. Co. vs. M. O. P. Co. 25 Mont. 11-73.

State vs. Fortune, 24 Mont. 154-157.

Therefore the dictum in the case of Yerrick vs. Higgins.

22 Mont. 502, supra, where the Court says: "Standing

alone the general definition would leave no limit to the

amount or value of the property selected and claimed, pro-

viding that the claimant resided in his dwelling-house upon

it,'' must be regarded as inadvertent and too broad and gen

eral to be an exact statement of the law, because the words

of the Court, taken literally, would mean that a man

could hold as exempt property within the limit of area
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and value, provided he resided on it, though the greater

part of it were devoted to business purposes or residence,

in separate buildings, by the owner's tenants. The Court's

words, if taken literally, put a construction on a statute

adopted from California exactlj^ contrary to the obvious

meaning of the statute, and also contrary to the uniform

construction of the statute by the California Courts,

adopted .from California with the statute. If, instead of

the phrase "providing that the claimant resided in his

dwelling upon it," the Court had said, "Providing he oc-

cupied it all for residence,'' or "providing he used it all

for homestead purposes," the meaning of the statute as

taken from California would have been correctly stated,

and it is certainly not a violent assumption toi assume that

the Court intended by its language to express the latter

meaning. Anyhow the expression is a dictum. The Court

below decided, on the strength of this phrase, that tenant

houses may be properly included in a, homestead declara-

tion, although the phrase had been cited by neither side

in argument.

The foregoing cases, therefore, construing the statutory

definition of homestead as found in Sec. 1670, state the

law for Montana on the subject of tenant houses, at least

unless Sec. 1693 be given a construction opposed thereto.

As stated in Yerrick vs. Higgins, supra. Sec. 1693 "fixes

the limitations" and "limits the general definition;" if it

had tlie effect of allowing tenant house as a part of the

homestead, it Avould enlarge rather than "limit" the gen-

eral definition. It is stated in Yerrick vs. Higgins, supra,

that Sec. 1693 was taken from Sec. 322 of the ^lontana
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Compiled Statutes of 1887. Montana C. C, See. 4653, pro-

vides :

^^The provisions of this Code, so far as they are the same

as existing statutes, must be considered as continuations

thereof, and not as new enactments."

Therefore Sec. 1693, as taken from Sec. 322 Comp. Stats.,

would be a continuation thereof and not a new enactment.

But Sec. 1670, adopted from California in 1895, would be

a new enactment, and would, with the California con-

struction thereof contemporaneously adopted, control Sec.

1693 and constitute a repeal or an amendment thereof in-

sofar as they could not be reconciled. This argument is

made because a statute almost identical with Sec. 322,

Comp. Sts., from which Sec. 1693 was taken, and pre-

cisely identical with the statute construed in Gregg vs.

Bostwick, supra, was given a contrary construction in

Nevada,

But it appears from Vincent vs. Vineyard, supra (24-

Mont. 207), that the entire homestead law of Montana was

originally taken from California; therefore the construc-

tion governing Sec. 1693 would be that given to the almost

identical California statute in Gregg vs. Bostwick, supra.

Statutes of the same general form and phraseology as

Sec. 322 or Sec. 1693, supra, are found, not only in the

California homestead law of 1851, which was construed in

Gregg vs. Bostwick, supra, but also in the old Iowa home-

stead law and in the homestead laws of Michigan and Wis-

consin. These statutes, however, differ from each other

and from the Montanai law in regard to the limitations,

Iowa and Michigan, like Montana, having limitations both
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as to value and area, California having a limitation only

as to value, and Wisconsin having a limitation of area

only. We will consider* the decisions of these states

:

IN MICHIGAN, in the case of Dyson vs. Sheley, 11

Mich. 527, as in the case of Tiernan vs. His Creditors, 62

Cal. 286, there was a double house on a lot, one side leased

to tenants and the other side occupied by the owner. The

rear 3^ards were not separated by any fence. The tenant

side was held subject to execution.

In the case of Gene vs. Maynard, 14 Mich. 578, the home-

stead claimant having erected a business block to rent, on

a portion of his homestead lot, the Court held that he

thereby abandoned that portion of the lot as a part of his

homestead.

IN WISCONSIN, in the case of Casselman vs. Packard,

16 Wis. Ill, there Avere on the ground claimed as home-

stead, the residence of the owner and also tenement

buildings. The Court held that only the owner's dwelling-

house and the land appurtenant thereto were exempt.

In the case of Schoffen vs. Landauer, 19 N. W. 95, the

owner lived in a house on one end of his lot ; he moved to

a house on the other end of the lot, renting the first house,

which, together with that portion of the lot pertaining

thereto, was held not exempt. The Court said that the

ground exempt as a homestead must be occupied solely

for the purpose of a homestead ; that the owner had a home-

stead right in the part where he lived by actual possession

and dwelling, and he could not have the same right in the

other end of the lot by construction and claim.

IN IOWA, in the case of Kurz vs. Brusch, 13 la. 371,
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it is held that a tenant house cannot be exempt ; this con-

clusion is reached both under the then existing statute and

under the former statute found in 1 la. 435 and which is

of the same general phraseology and character as Sec. 1693.

The later loAva Code expressly provided that the home-

stead should not embrace more than one dwelling-house

Also in the case of Kelley vs. Williams, 81 N. W. 230, a

lot claimed as part of the homestead, on which was a

barn which the owner had rented for many years, was held

not exempt.

IN NEVADA AND IDAHO the statute is of the same

general character under discussion, but those states furnish

no case allowing a second dwelling-house, rented to ten-

ants, to be part of the owner's homestead.

It has been held in certain Nevada cases, where the

owner used a portion of the premises claimed by him as

homestead, for the carrying on of his own business, al-

though he did not rent any portion, that the intent of the

Legislature was to exempt |5,000 worth of real estate, and

that the owner, residing thereon, could use it for any

purpose he chose. It is a question, however, whether even

in that state, the renting of a part or all of the homestead

premises would not be deemed an abandonment of the

portion rented. The Court is careful to say that the

claimant used the entire premises himself, and did not

rent any portion thereof. It does not follow, because the

owner is allowed to use the property in any way he sees

fit, that he can turn it over to another man for the latter^s

dominion and use, wtihout thereby abandoning it. As

will be seen, a similar construction was placed on the.
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early Texas constitutions by the early Texas cases, but

this construction was subsequently repudiated as unAvar-

ranted by the wording of said constitutions. These Ne-

vada cases are scathingly criticised, as giving an obvi-

ously false and absurd construction of the statute, in Wa-

ples on Homesteads, pp. 235 et seq., where the legal pro-

fession are advised not to give them any extra-territorial

influence outside of the state where rendered.

We will now briefly call attention to the rulings of

the Courts on this jyoint in states where the homestead law

differs from both Sec. 1670 and Sec. 1693.

IN KANSAS, under a provision in the Constitution

that the "homestead, to the extent of one acre * * * *

(without regard to value), occupied as a residence by the

family of the owner, together with all the improvements

on the same, shall be exempt,"—It was held in the case

of Ashton vs. Ingle, 20 Kan. 670, that land, not a part of

the homestead, though claimed as such, is subject to

execution, and that a lot adjacent to the owner's residence,

Avith tenant houses thereon leased to and occupied by

tenants as their residences, is not part of the OTSTier's

homestead, though claimed as such. The Court says*

"The words homestead and residence cannot be intended

to include some other and independent family's home and

residence. The owner cannot claim that such houses and

lots are a part of his ot\ti home and residence, although

they may adjoin the same." It is to be noted that, under

the Montana or California law, a tenant may claim his

residence as a homestead. But, under the rule stated in

Cyc. of Law, 2d Ed. Vol. 15, p. 602, "Two separates es-
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tates of homestead cannot exist in the same land at the

same time." Therefore the landlord cannot claim the

tenant property as part of his ovm homestead.

In the case of Poncelor vs. Campbell, 63 Pac. 606, tenant

houses and premises adjoining the owner's residence, but

separated therefrom by a fence, were held not part of

the owner's homestead.

IN KENTUCKY, the homestead law as given in 4 Bush

47, provides that "So much land shall be exempt as a home-

stead, including the dwelling-house and appurtenances,

as shall not exceed in value f1,000." In the case of Gar-

rison vs. Penn., 66 S. W. 14, a tenant house on the same

lot as the owner's residence, but separated therefrom by a

fence,, was held not exempt.

IN TENNESSEE, in the case of Wade vs. Wade, 9

Baxt. 612, the statute provided that a homestead "In the

possession of the head of a family to the value of $1,000

shall be exempt." It was held that ground adjoining the

owner's residence, rented out on shares, was not exempt,

because it was not in the owner's possession.

IN TEXAS, the constitution of 1845 provided for the

exemption of "The Homestead of the family, not exceeding

200 acres of land, not included, in a town or city, or any

town or city lot or lots in value not to exceed |2,000." This

was substantially re-enacted in the Constitution of 1869,

the amount |2,000 being increased to $5,000.

In the case of Moore vs. Whitis, 30 Tex. 440, on the lot

claimed as homestead were the owner's residence and also

his store building. The Court held them all exempt.

This case and other cases of a similar purport were over-
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ruled in Iken vs. Olenick, 44 Tex. 195, decided in 1875.

The Court held that value was a mere limitation, that a

homestead is confined to the residence of the owner, and

does not include property used merely for business ov

profit. The Court said: '^It is not the purpose of the

Constitution to exempt a definite quantity of land in the

country or lots of a designated value in the city, irre

spective of the uses to which such property had been ap-

plied, so as to include property that from its nature and

character or use did not form part of the homestead. The

leading idea of the homestead exemption is to furnish a

home and shelter to the family, limited, not to property of

a specific value irrespective of its uses, but to tl^e resi-

dence of the family."

In 1876 a new Constitution was adopted witli the fol-

lowing homestead provision: '"The homestead in a c'ty,

town or village, of lot or lots not to exceed in value |5,000

at the time of their designation as the homestead, with-

out reference to any improvements thereon shall be ex-

empt, provided that the same shall be used for [he pui'iiuse

of a home or as a place to exercise the calling (^r business

of the head of the family; provided also, that any tem-

porary renting of the homestead shall not change the char-

acter of the same when no other homestead bas been ac-

quired." (The foregoing provision is found in 57 Tex.

429.)

In this connection the Supreme Court of I'exas, in the

case of Anderson vs. Sessions, 51 S. W. 874, says tbat

by the Constitutional provision of 1876, supra, llie people

of Texas made for themselves a definition of homestead.
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controlling on the Courts, though different from any pre-

existing definitions.

Under this Constitutional provision the Courts liold

that the permanent habitual renting of the liomestead, or

a part thereof, is an abandonment of the porMon so nmted,

mere temporary renting being protected by ;he (vousti-

tution.

In the case of Evans vs. Womack, 48 Tex. 2P>2. it Avas

held that a piece of ground which would have been a

part of the homestead if used merely for a horse-lot or

domestic garden, was not part of the homestead if cul-

tivated or rented for the support of the owner's family.

In the case of Peregov vs. Kottwitz, 54 Tex. 500, it wsl^

held that a secoind house, with additional appurtenances,

rented to tenants, was not exempt.

In the case of Andrews vs. Hagadon, 54 Tex. 575, it was

held that a tenant house on a lot adjoining the owner's

residence Avas not part of the owner's homestead.

In the case of Keith vs. Hyndman, 57 Tex. 425, it was

held that ground used for income to raise produce to sell,

was not exempt as part of the owner's homestead, and that

the burden is upon the defendant to establish by evidence

the facts necesisary to protect his claim of homestead.

In the case of Medlenka vs. DoAvning, 59 Tex. 32, it was

held that erecting a tenant house on part of the homestead

Avas an abandonment of that part.

In the case of Stringer vs. Swenson. 63 Tex. 7, it was

held that fencing off part of the homestead lot and rent-

ing it, made it lose its homestead character.

In the case of Wynne vs. Hudson, 66 Tex. 1, it was
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held that renting to tenants was not a homestead use of

property, and that such renting, unless temporary, as

allowed by the Constitution, was an abandonment of the

portion of the homestead rented.

In the case of Milburn Wagon Co. vs. Kennedy, 13 S. W.

28, the homestead claimant built and rented a tenant

house on the homestead premises, separated from hisi

residence by a fence. The day before the attachment wa^^

issued against the leased premises, he persuaded the ten-

ant to surrender possession, removed the fence, and re-

sumed possession. Held, that while tenant property it

was not part of the homestead; and that if the owner re-

sumed possession merely as a pretext to protect such

portion from his creditors, he could not hold it.

In the case now before the Court, the uncontradicted

evidence shows that the defendants took down the inter-

vening fence after filing the declaration ; and the evidence

of the plaintiff tends to show (Tr. 31, 1. 4) that the al-

leged occupancy of the frame shed at the rear of the ten-

ant house by the defendants was a mere pretext to protect

the tenant premises from their creditors, if indeed there

was any such occupancy at the time the declaration was

filed, and the jury should have been allowed to consider

this evidence.

In the case of Oppenlieimer vs. Fritter, 14 S. W. 1051.

it was held that ground and building permanently leased

were not exempt; if temporarily leased, they were exempt

under the permission given in the Constitution.

In the case of Blume vs. Rogers, 15 S. W. 115, tenant

premises were held not exempt.
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So in the following cases:

Achilles vs. Willis, 16 S. W. 746.

Blackburn vs. Knight, 16 S. W. 1075.

Allen vs. Whitacre, 18 S. W. 160.

Pfeiffer vs. McNatt, 12 S. W. 821.

Hill vs. Hill's Estate, 19 S. W. 1016.

Ford vs. Fosgard, 25 S. W. 445.

Charles vs. Chaney, 26 S. W. 169

Hendrick vs. Hendrick, 34 S. W. 804.

Waggener vs. Haskell, 35 S. W. 711.

Jones vs. Lee, 41 S. W. 195.

Heatherly vs. Little, 52 S. W. 980.

Wursbach vs. Menger, 65 S. W. 679.

IN ALABAMA, in the case of Kaster vs. McWilliams,

41 Ala. 302, held, that the homestead, when rented, is

not exempt; that it is absurd to say that the land is in

the use of the familj' because the rent goes to maintain it.

In the case of Garland vs. Bostwick, 23 So. 698, held,

that ai tenant house was not part of the homestead, and

that whether a building is homestead is determined by

the character of the building and the use of it. In the

ease now before the Court, the character of the building

shows that it was intended as the home of an independent

family, and not as a mere annex to the adjoining residence

of the owner.

IN FLOKIDA, in the case of Greeley vs. Scott, 2 Woods

657 (Fed. Case No. 5746), it was held that tenant houses
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are not part of a rural homestead, under the Constitu-

tutional provision allowing a homestead to the extent of

160 acres and the improvements on the real estate. Nor

would a sawmill be a part of it.

In the case of Smith vs. Guckenheimer, 27 So. 900,

the Court decided that a business building, used in i>art

for the owner's residence, and in part rented to tenants,

should be divided betAveen the owner and his creditors.

The Court said that a separate tenant building and the

ground used in connection therewith would not be ex-

empt.

IN MISSISSIPPI, in 67 Miss. 139, it was held that

tenant premises were not part of the owner's homestead;

so in 6 So. 736 and 7 So. 430. In these cases the tenani:

premises claimed as part of the homestead were not con-

tiguous to the owner^s residence, the law allowing non-

contiguous lots to constitute one homestead.

IN SOUTH CAROLINA, in the case of Harrell vs.

Crea, 16 S. E. 42, it was held, under the Constitution

exempting "family homestead consisting of the dwelling-

house, outbuildings and lands appurtenant," that land

rented by the owner and not used in connection with hu

family homestead Avas not exempt. The Court held that

the land in question Avas not appurtenant, but "on the

contrary" rented out to another person.

IN NEW HA:\[PSHIRE, in the case of Hoit vs. Webb,

3() N. H. 158, held, that a tenant house is not exempt, and

that value is a mere limitation.

The principh' urged is asserted as a rule also in Waples
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on Homesteads, pp. 146, 186, 188, and in Thompson on

Homesteads, Sec. 130. ' *

In the Encyclopedia of Law, 2d Ed., Vol. 15, page 586,

it is stated : ''A tract adjoining the pi'emises occupied as a

homestead, but leased to others and used only as a source

of revenue, is held in most states to .form no part of the

homestead and not to be exempt.''

IX ILLINOIS, where the statute expressly allows an

exemption of f1,000 of real property, providing only that

the debtor resides thereon, it is held that he can use such

portion of his exempt real estate as he does not need for

residence purposes, for any purpose he wishes, including

rental to tenants. There the statute makes the exemption

the primary thing, and the homestead and residence fea-

ture merely incidental.

CONCLUSION.

Illinois appears to be the only state where it is expressly

held that a homestead may be created so as to include prop-

erty rented to tenants. Any theory that this can l>e done

in Montana must needs be based on decisions founded on

statutes or Constitutional provisions allowing temporary

renting of the homestead or part thereof, as in Texas and

Oklahoma; or on cases where, instead of there being a

separate tenant building, there is but one building, which

is occupied by the claimant as his residence, a part of it

being rented, in which case the Courts are inclined to be

more liberal as sliown under the following head; or on

occasional dicta to the effect that a homesteader may use
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his homestead in any way he sees fit, provided he has his

residence thereon, but these dictai almost invariably refer

to the use of the homestead premises by the claimant for

carrying on his trade or busine'ss and not fori rental, or to

cases where there is only one building, in which the claim-

ant resides, and a part of which he uses either for his own

business or for rental to tenants. The exceptional ruling

in Lubbock vs. McMann, 82 Cal. 226, supra, may also be

noted, where, after the establishment of the homestead in

the premises, a tenement building subsequently erected

thereon and rented Avas held exempt, on the ground that

the homestead, once established, could not be abandoned,

save by an instrument in writing; but in the case before

the Court the tenant property was such when the home-

stead was sought to be established.

WHERE THERE IS A SINGLE BUILDING IN

WHICH THE OWNER RESIDES, CLAIMING THP;

ENTIRE BUILDING AS HOMESTEAD, BUT A PART

OF THE BUILDING IS DEVOTED TO NON-HOME
STEAD USES, AS TO THE OWNER'S BUSINESS.

OR FOR RENTAL TO TENANTS FOR RESIDENCE

OR BUSINESS, OR IS DEVOTED TO HOTEL PUR-

POSES, THEN, UNLESS IT IS PRACTICABLE TO

DIVIDE THE BUILDING, ITS CHARACTER AS

HOMESTEAD OR NON-HOMESTEAD IS DETER-

MINED BY ITS PRINCIPAL USE.

Here the Courts are in a dilemna which did not exist

when the premises claimed as homestead but rented to
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tenants consisted of a separate building and separate

premises, or one-half of a double house. In that case a di-

vision could easily be made between the bona fide home-

stead premises and the tenant premises. But a hotel or

business block, or any single building, is usually considered

not divisible, and the Courts therefore feel compelled

either to allow the whole building to be exempt as home-

stead, or none of it; and the test usually adopted to de-

termine which it shall be, is that of principal use. Yet

the Courts are much more liberal toward the homestead

claimant under this state of facts than where there are

separate buildings, because they are undisposed to take

away the only home a man has, even though his use of

it is in a large degree an evasion of the statute. For this

reason Courts have not infrequently asserted that a home-

stead claimant may use the building in which he resides

for any purpose he sees fit; and to bolster up that posi-

tion, have put a strained construction on the homestead

statutes to the effect that the homestead claimant may use

the entire premises claimed as homestead for any purpose

so long as he lives there. But it is to be noted that the

same Courts which have held a single building exempt

when resided in by the claimant, though principally used

for non-homestead purposes, have uniformly held, where*

the case has been presented of two buildings, one resided

in by the claimant and the other rented to tenants, that

such tenant building with the ground appurtenant thereto

was not exempt.

The Supreme Court of Montana has not passed upon

this question.
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The {Supreme Court of California, in dealing with such

a state of facts has adopted the doctrine of principal use

in its decisions with practical uniformity. The following

cases from that state may be cited on this point

:

In the case of Acklev vs. Chamberlain, 16 Cal. 181,

where a farm-house located on a mountain road was en-

larged so til at it miirht be, and Avas used as an inn for the

entertainment of passing travelers, it was held by Mr. Jus-

tice Field that its principal use was as a farmhouse, and

it was therefore held exempt. This case was decided in

1860. under the statute set forth in Gregg vs. Bostwick,

almost identical with Montana C. C, Sec. 1693.

Other cases in California decided on the same principal

are:

In re Noah, 73 Cal. 590, where the Court held that a

business block devoted principally to business was not sus-

ceptible of l>eing made a homestead by the owner taking up

his residence therein and filing a declaration.

In re ^IcDowell, 35 Pacific 1031, where the owner of

a hotel residing therein to carry on the business was held

not entitled to claim the hotel as his homestead because

principally used as a hotel.

In re Ogburn's estate, 38 Pac. 498, where a subsidiary

use of the owner's residence for the 0T\Tier's business was

held not to destroy its homestead character.

Reronimo vs. Lumber Co. 61 Pac. 958, where a build-

ing erected for the purpose of carrying on a general mer-

chandise store and hotel, the owner residing therein for

the purpose of carrying on these enterprises, was held not

exempt as his homestead.



The only case which does nOt fully harinonize with the

foregoing is that of Heathman vs. Holmes, 94 Cal. 291,

where the owner of a residence, resening a small parr

of it for the residence of himself and family, rented the

greater part for lodging-house purposes, and the entire

building Avas held exempt. The question of principal use

is not mentioned. The case could have been decided in

the way it was on the theory laid down in Lubbock vs.

McMann, 82 Cal. 22G, that, the homestead character hav-

ing once attached to the property, any use to which the

owner might choose to put it would not constitute an

abandonment of it, or destroy his homestead right in any

part of it.

IN MICHIGAN, where the statute is more nearh' like

yec. 1693 than that of any other state except the old Iowa

statute on account of having the limitations both of value

and area, the Court, having decided in Dyson vs. Sheley,

11 Mich. 527, that where a double house, one side of which

was rented was claimed as a homestead, the tenant side

was subject to execution, held in Oit vs. Shraft, 22 Mich.

260, where a two-story building was used, the upper story

for the owner's residence and the lower story for the

owner's business, that it was like the case of a lawyer hav-

ing his laAv office in his house, and therefore, the principal

use being the home use, the entire building was exempt

as a homestead.

Subsequently, in the case of King vs. Welbom, 47 N. W.

106, where the OT\Tier of a two-story hotel resided therein

for the' purpose of conducting it, the doctrine of principal

use was not followed, but the whole buildinu: was held
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exempt as a homestead, the Court, saying that to hold other-

wise would render the statute nugatory as to those en-

gaged in the business of hotel keeping; that the benefits

of the statute are to^ be secured to all owners of land which

they occupy with their families and who have no other

home; that there is no apparent intent anywhere to exclude

the families of hotel keepers from the benefit of the act.

IX WISCONSIX, where the phraseology of the statute

is about the same as Sec. 1693, though there is no limi-

tation of value, the same Court and the same Judge whj

delivered the opinion in Casselman vs. Packard, 16 Wis.

Ill, that a separate tenant house was not exempt, held,

in Phelps vs. Rooney, 9 Wis. 70, that a large and valuable

business block in which the owner resided, the remainder

of the block being rented for business purposes, was all

exempt.

In the case of Harriman vs. Insurance Co. 5 N. W. 12,

where a large building, built and always used by the o^Tier

or his lessees for a hotel, was claimed as a homestead,

the Court follows Phelps vs. Rooney on the principle of

stare decisis^ but says a better rule would have been that

the property is not exempt unless it is principally used as

the residence of the owner. The same Court thereafter

decided in the case of Schoffen vs. Landauer, 19 N. W.

95, that a separate tenant house was not exempt.

In the case of Binzel vs. Grogan, 29 N. W. 895, the

Court held that the homestead law was enacted in pursu-

ance of a Constitutional provision requiring the Legisla-

ture to recognize by law the privilege of the debtor to

enjoy the necessary comforts of life, by exempting a reas-
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enable amount of property, and that a home was one of

the necessary comforts of life in the enjoyment of which

the Legislature was required to protect the debtor, and

that the homestead exemption was enacted pursuant to

this mandate of the Constitution. The Court therefore

held that in view of the Constitution the Legislature must

be deemed to have intended to exempt to every debtor the

home which he owns and occupies, with the specified quan-

tity of land appurtenant thereto, without regard to the

uses to Avhich he puts such land or the business he pur-

sues upon it. Held, accordingly, that a hotel in the coun-

try, with the land connected therewith, was all exempt

It is to be noted in this connection that the Supreme

Court of Montana, in the case of Yerrick vs. Higgins, 22

Mont. 502, says that in Montana the homestead is a purely

statutory' right.

In the case of In re Lammer, 7 Biss. 269 (Fed. Cas.

8031), and the case of In re Wright, 3 Biss. 359 (Fed.

Cas. 18067) (Wis), it was held that a building that by

character and construction was a business block and not

designed for residence, could not be the owner's home-

stead, although he resided therein.

IN MINNESOTA, under a statute very similar to Sec.

1693, though without any limitation of value, in the case

of Tillotson vs. Millard, 7 Minn. 513, the Court held that

the homestead was restricted to the home, and that the

object of the statute was to provide a home and not to

give the use of a certain quantity of land and dwelling-

house for any other purpose, and that to call premises
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homestead when the debtor resides elsewhere or rent>5

would be a misnomer.

Yet, in the case of Kelly vs. Baker, 10 Minn. 154, the

homestead was claimed in a business block in which the

owner resided, but the greater part of which was rented

out for various purposes. The creditor attempted to sell

under execution the portion of the building not used by

the family for residence, but the Court held the entire

block exempt. The Court remarks that the homestead

property can be put to- any use the owner desires, there

being no restriction in the statute. This case is followed,

in cases involving the homestead character of business

blocks, in Winland vs. Holcomb, 3 N. W. 311, and Jacoby

vs. Distilling Co. 43 N. W. 52.

IN IOWA, the Court which held in Kurz vs. Brusch,

13 la. 371, that separate tenant, houses are not exempt,

held in Ehodes vs. McCormick, 4 la. 368. that a business

block in which the owner resided on the 2d and 3d floors,

but the first floor and the basement of which were rented

for business, should be divided and the floors rented for

business sold under execution. This case was followed in

Mayfield vs. Maasdom, 13 N. W. 652, and In the case cf

Johnson vs. Moser, 24 X. W. 32, under similar states of

fact.

IN KANSAS, the Court, having decided in Ashton vs.

Ingle, 20 Kan. 670, that tenant houses were not part of a

homestead, held in the case of Hogan vs. Manners, 23

Kan. 551, that where the owner used a room or two of his

residence for his business, it was all exempt under the

doctrine of principal use.
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In the ease of Rush vs. Gordon, 16 Pae. 700, where a

brick block was used entirely for the owner's residence

and business, the owner residing in the 2d and 3d stories,

the first story being occupied by his store, the entire build-

ing was held exempt.

In the case of Bebb vs. Crowe, 18 Pac. 223, a building,

the second story of which was used for the owner^s resi-

dence, and the first story used in part for the owner's busi-

ness and in part rented for business, the Court held that

the entire building was exempt. The Court stated, how-

ever, that if ai building should practically become a busi-

ness house rather than a home, it would not be exempt,

—

thus recognizing the doctrine of principal use.

IN ALABAMA, in the case of Garrett vs. Jones, 10 So.

702, the owner of a business block resided therein, but the

principal use of the building was for business, and it

was therefore held not exempt. (The owner was a single

man, but in Alabama a single man may have a homestead.

)

And in Turner vs. Turner, 18 So. 210, a hotel was held

not exempt because the principal use governed. The Court

held that, while the rental of the homestead may con-

tribute to the support of the family, yet that is not the

sort of use intended by the statute, which contemplates

the use of ai thing and not of an income derived from it,

and the Court declared this ruling to be in accord with the

general run of authorities elsewhere.

IN FLORIDA, in the case of Smith vs. Guckenheimer,

27 So. 900, it was held that a business block occupied by

the owner for residence, but used mainly for his business

and the business of tenants, should be divided and the
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part not used for residence sold under execution. The

Court reviews the cases on the homestead status of such

buildings.

IN TENNESSEE, in the case of Flannagan vs. Stifel,

3 Tenn. Ch. 465, the owner occupied the second story of

his house as his residence and rented the first story. Held,

all exempt.

IN TEXAS, in the case of Hargadine vs. Whitfield, 9

S. W. 475, the front part of a store was rented and the

rear part was used by the owner as a warehouse, the two

parts being separated by a frame partition. Held, that

the portion used by the owner alone constituted his busi-

ness homestead, and that the building should be divideil

and the rented portion sold under execution.

In the case of Pfeiffer vs. McNatt, 12 S. W. 821, where

the owner of two adjoining stores which were connected

by two arches, made some business use of both, but partly

rented the first, and conducted his own business prin-

cipally in the second, the second alone was held exempt

as his business homestead. The Court said that a man

could not expect to protect a block of business houses by

doing conveyancing in one comer of them.

In Freeman on Execution, Third Edition, Sec. 244.

it is said on page 1324, "Generally the Courts have consid-

ered all the uses and purposes for which the buildings have

been constructed and used. If upon the whole it appears

that the chief use or purpose of the building was that

of homestead, they have not condemned the whole or any

part, to forced sale because some of the rooms or part-s

have been rented out or used for business pur-
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poses. But if, on the other hand, the primary

use of the building is for business purposes, they

have held it subject to execution though occupied by tlie

debtor and his family as a home;'' and on page 1327, "The

use of a residence for hotel purposes will not forfeit the

debtor's claim to hold it as his exempt homestead; and

the use of a hotel for residence purposes will not enable

the owner to maintain a claim for its exemption as home-

stead;" and on page 1329: "If homestead laws are to

be interpretated with reference to the well-known purpose

of their enactment (to secure the debtor's home), they

must be confined in their operation to that portion of the

premises claimed which constitute the claimant's home,

and so not to embrace building separated from the family

residence and rented to tenants. * * * * jf there

are several distinct tenements, whether united into one

structure or not, one tenement may be used as the home

of the debtor, while the others may be used for rental or

business purposes. In such case the former is clearly ex-

empt because it is the homestead in fact, and the latter

as certainly not exempt, for they are no more a part of

the homestead in fact than if they were situated in remote

parts of the town."

IN MASSACHUSETTS, in the case of Mercier vs.

Chace, 11 Allen, 194, it is held that merely renting roomci

in the homestead, the principal use being the as home of

the owner, does not mske any part of the building subject

to execution.

And on the same principle of principal use, in Lazell

vs. Lazell, 8 Allen 576, a country hotel was held exempt
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And in the case of Pratt vs. Pratt, 37 N. E. 435, where

there was a tenant in a part of a single house built for

one family and also occupied as the residence of the owner^

the entire building was likewise held exempt.

CONCLUSIONS.

1. While the Courts are strict in denying to the home-

stead claimant the right to include in his homestead a

separate tenant house adjoining his residence, yet they

are liberal in the use they allow the claimant to make of

his house when he has only one house; some courts hold-

ing that if he uses it principally for his home that is suf-

ficient to protect it; other courts going to the extent of

Iiolding that, though his homestead use of it be secondary,

yet it must be protected because otherwise he Avould be en

tirely deprived of a home; still other Courts holding that

the building must be divided.

2. Leaving out of account a division of such a building

(which has usually been deemed impracticable, and which

has never been done in California, whence Montana de-

rived her homestead statutes), we submit that the only

method of treating such a building, which is just both

to the debtor and his creditor, is to apply the test of its

principal use to determine its homestead character, as

is done in California.

3. In the case before the Court we have, not one, but

two dwelling-houses, one entirely occupied by the claim-

ant, the other rented to a tenant, but used by the claim-

ant (so he claims) to some extent. Assuming that the
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claimant or all to his creditor. As the claimant has an-

other house, he will not be entirely deprived of a home

by losing this, and he is therefore not entitled to the ex-

treme liberalitv sometimes shown when there is only

a single house, in holding it all homestead though prin-

cipally used for non-homestead purposes. Yet he makes

some homestead use of it, and therefore has a claim on it

;

so has the creditor, because it is in part used for nou

homestead purposes. The principal use of this second

building and its appurtenant ground, we submit, is the

proper test in determining its homestead character.

IF A HOMESTEAD DECLARATION IS FILED ON
A LOT ON WHICH THEEE ARE TWO DWELLING
HOUSES, IN ONE OF WHICH THE CLAIMANT RE-

SIDES, AND THE PRINCIPAL USE OF THE OTHER
HOUSE IS AS A TENEMENT. THEN THE LATTER

HOUSE WITH THE LAND APPURTENANT THERE-

TO IS NOT PROPERLY INCLUDED IN THE HOME-

-SfTEAD DECLARATION AND DOES NOT BECOME
A PART OF THE HOMESTEAD. AND IT DOES NOT

MAKE SUCH ADDITIONAL HOUSE A PART OF

THE CLAIMANT'S HOMESTEAD, BECAUSE MEM-

BERS OF HIS FA:MILY may OCCASIONALLY, OR

EVEN HABITUALLY. USE ONE OF ITS ROOMS AS

A SLEEPING APARTMENT.

PREMISES CONSISTING OF SUCH A TENEMENT
HOUSE. WITH ITS OWN REAR YARD ENCLOSED
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BY FENCE, AND ITS OWN SEPARATE OUTBUILD-

INGS THEREON, FORM NO PART OF THE HOME-

STEAD OF THE OWNER OF THE LOT, WHO HAS
ON THE SAME LOT A SEPARATE DWELLING-

HOUSE IN WHICH HE RESIDES, HAVING ITS

OWN SEPARATE REAR YARD WITH THE CUSTOM-

ARY OUTBUILDINGS THEREON APPURTENANT
TO SAID DWELLING, EVEN THOUGH SAID

CLAIMANT MAKE SOME USE OF THE TENEMENt
HOUSE OR ITS YARD OR BOTH, AT LEAST IF HIS

USE OF THE TENEMENT HOUSE AND ITS YARD
BE NOT SO EXTENSIVE AND EXCLUSIVE AS

TO CONSTITUTE THE PREDOMINANT AND PRIN-

CIPAL USE THEREOF. BUT IF THE PRINCIPAL

USE OF SUCH TENEMENT HOUSE AND ITS YARD
AND OUTBUILDINGS IS FOR TENEMENT PUR-

POSES, OR IF IT IS THE OWNER'S HABIT AND
PRACTICE TO ALLOW THEM TO BE USED PRIN-

CIPALLY BY A TENANT WHEN ONE CAN BE SE-

CURED, THEN SUCH PREMISES ARE SUBJECT TO

EXECUTION AND FORM NO PART OF THE CLAIM-

ANT'S HOMESTEAD.

There is only one case in California, we believe, that

directly bears upon this point, as distinguished from the

two points last discussed.

In the case of In re Allen, first decided in 16 Pac. 319,

said decision being reversed in 78 Cal. 293, there were two

adjoining lots, both claimed as the owner's homestead.

On one of these lots the owner resided with his family.

The rear ]>ortion of the adjoining lot was fenced off and
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contained the owner's chicken-house and outhouses. These

two portions of the ground were admitted to be homestead.

But the front 89 feet of said adjoining lot had on it a build-

ing in which were a wagon-shop rented to a tenant and a

blacksmith shop used by the homestead claimant, the por-

tion of the said 89 feet not occupied by the building being

used in connection with these occupations. In the un-

finished second story of said building, part of the home-

stead claimant's family slept. The Court in its first de-

cision held that this 89 feet should be considered part oX

the homestead unless the family use thereof was merely

incidental and the principal use of it was for business or

renting. In the second decision the Court, ascertaining

that it was established that the principal use of the 89

feet was for the business occupations pursued thereon, and

not for family purposes, decided that said 89 feet was no

part of the homestead.

IN MICHIGAN, in the case of Dyson vs. Sheley. 11 Mich.

527, where there was a double house on a lot, intended for

two families, one side accupied by the owner as a residence

and the other side leased to tenants, and where the Court

held the tenant side of the premises to be not part of the

homestead, but subject to execution, the facts were: The

rear yards of the two houses were not separated by a

fence, as they were according to the testimony in the case

now before the Court ; on the tenant side of the premises

was a double privy used by both families. Also, as in the

(»ase now before the Court, the tenant side had been

leased for several years.

This subsidiary use of the tenant premises by the home-
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stead claimant was held not to operate to make it, or any

portion of it, part of his homestead. The Court said : *'The

rights of the owner in the tenant side, whatever they are, d.>

not predominate over those of the tenant, and do not show

that the tenant had a mere easement" Here the Court

decided that, the principal use of the tenant being for

tenement purposes, said premises were subject to execu-

tion.

IN WI8C0XSIX, in the case of In re Lammer, 7 Biss.

269 (Fed. Cas. 8031), the owner's residence was on the

rear of his lot : he built a business block on the front of

the lot containing several stores. He partitioned off one

of these stores and moved in with his wife, leaving part

of his family in the old house. The Court held that he

could not hold the block as his homestead.

IX IOWA, in the case of Mayfield vs. Maasdom, 13 X.

W. 652, there was a two-story brick building, the second

story of which was occupied by the owner as his residence;

and the first story was used for business—except the stair-

way leading to the second story. In Iowa, as heretofore

shown, it is the policy of the Courts, where certain stories

of a building are used for the owner's residence, and other

stories for business, to allow the stories devoted to busi-

ness to be sold on execution as not part of the homestead.

Tliat policy was followed in this case. But in the first

story were two small rooms separated from the store by

partitions and used by the family to some extent for stor-

age. The Court held that these rooms were essentially

-part of the storeroom and not exempt. Here the Court

app]ie<^l the doctrine of principal use to a portion of the
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premises claimed as homestead and used therefor to some

extent, but principally devoted to non-homestead uses.

The storeroom being principally^ devoted to business,

though a part of it ^y^a.s used for family purposes, was all

held subject to execution.

IN KANSAS, in the case of Asliton vs. Ingle, 20 Kan.

670, on a piece of ground claimed as homestead were the

owner's residence and appurtenant outbuildings on one

end of the lot ; on the other end, with no fences intervening,

were two tenant houses. A clothesline was stretched from

one of the tenant houses across the tenant ground on to

the owner's part of the ground, and used jointly by the

owner and his tenants. x\ walk also extended across the

tenant ground, used by the tenants, and occasionally used

bv the homestead claimant. A cistern on the tenant

ground was used bj^ the tenants, and occasionally by the

homestead claimant when his own cistern gave out. The

Court held that these uses of the tenant part by the owner

did not make such premises or any part thereof part of

his homestead.

IN TEXAS, in the case of Peregov vs. Kottwitz, 54 Tex.

500, a tenant house and grounds with separate appurte-

nances was held not exempt, though the owner claimed

to use the cistern thereon, and to use the ground for his

garden.

In the case of Nix vs. Mayer, 2 S. W. 819, it was held

that land not used for homestead purposes, except to sup-

ply the owner's family with wat^r from a. spring, is none

of it homestead.

In the case of Blum vs. Rogers, 15 S. W. 115, the owner
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oi ten tenement houses, all claimed as belonging to hi^

homestead, reseorved the ground around the houses and

used it for garden and other purposes. Held, that neither

the houses nor the ground connected with them were home-

stead; that though the ground was used by the owner in

connection with his own home, yet the principal use gov-

erned which was for tenement purposes.

In the case of Achilles vs. Willis, 16 S. W. 746, the

lot adjoining the owner's residence was partly rented and

partly used for stabling the OAvner's cow and for purposes

of family washing. Held, that the lot was not so con-

nected in use with the family homestead as to constitute

part of it.

In the case of Allen vs. Whitacre, 18 S. W. 160, the

Court held that pasturing a cow on land rented to tenant;^,

not being the principal use of the land, does not make it

part of the homestead.

In the case of Pfeiffer vs. McNatt, 12 S. W. 821, the

owner of two adjoining business buildings, which were

connected hj arches, claimed them both as his business

homestead, under the Constitutional provision protecting

a man's place of business as part of his homestead. The

owner, as Mayor, held Court sometimes in the rear part

of the East building, sometimes in the rear part of the

west building, according to the weather, there being a

stove in the west building. The front of the east building

was occupied by the postoffice without rent, and he was

deputy postmaster. The front of the west building was

rented to his brother for a store, and the owner oi the

buildings was clerk in the store. Held, that his claim to
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the west building (which was in the main rented for a

store), should not be upheld merely because he had a desk

in the back end of it and did conveyancing and notary

work there. The Court held that it would be unreasonable

to protect his claim tO' both buildings.

In the case of Ford vs. Fosgard, 25 S. W. 445, the owner's

residence was on the rear of the lots claimed by him as

his homestead. On the front of the lots was a one-story

brick house, usually rented to a shoemaker, the owner also

using it for storage. Held, not exempt. Adjoining this

one-story building was a two-story brick house, the second

story of which was used by the owner's family and servants

for sleeping rooms. The rear room of the first story was

rented to two* men lodgers and also used by the owner for

storage, and he also kept his workbench there. The two

front rooms on this floor were rented respectively for a

barber shop and fruit stand, the owner keeping a key to

each, not allowing his tenants exclusive use, but keeping a

writing desk in the barber shop, where he did his writing,

and storing articles in the fruit stand. The cellar under

the two-story building was used as the family cellar. Held,

that the building should be divided, and the fruit stand

and barber shop sold under execution. Here the doctrine

of principal use was applied to the shoe-shop, barber-shop

and fruit-stand.

In the case of Hendrick vs| Hendrick, 34 S. W. 804, in

addition to the owner's residence there were several tene-

ments,* the whole property being claimed as homestead-

There was a common well. The owner used the tenant

lots for pasture. The tenants had no exclusive right ex-
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cept to the houses they lived in, and the tenant lots were

used in common by the tenants and the owner. The ten-

ant houses and the tenant lots were held no part of the

homestead, and subject to execution.

In the case of Jones vs. Lee, 41 S. W. 195, there was,

adjacent to the owner's residence an enclosed lot with a

house thereon. The owner's cook had occupied the house,

and the owner's calves fed on the lot, but there was evi-

dence that for a year prior to the levy the house and lot

were rented to a tenant. Finding of abandonment not

disturbed.

In the case of Henry vs. Nat'l Bank, 44 S. W. 568, an

instruction was approved to the effect that a subsidiary

use such as occasionally sleeping- on the premises by a part

of the fainily was not sufficient to make property otherwise

used and occtipied part of the homestead.

In the case of Heatherly vs. Little, 52 S. W. 980, it was

held that the principal use governs, and that casual or

temporary' use by the owner does not. And where adja-

cent land was bought and a house erected thereon for

the purpose of renting the same, held, that a subsidiary

use for homestead purposes does not make it part of the

homestead.

In the case o,f Phillips vs. Loan Agency, 63 S. W. 1080,

it was held that the owner of a vacant lot adjacent to his

residence could not hold it as a part of his homestead,

though lie used it for the subsidiary purposes of cleaning

caii)ets. piling wood and grazing his horse and cow. It

ap7)eared also that he had represented that it wns not

part of his homestead.
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In the case of Wurzbach vs. Menger, 65 N. W. 679, tiie

homestead claimant owned two lots adjacent to his resi-

dence. There were tenant houses on each, rented. The

owner used the tenant lots for drving clothes, and his chil-

dren and chickens had free access to the lots. Held, that

the tenant premises wei*e no longer part of the owner"

s

homestead, and that the fact of their having been rented

for ten veal's, and Ix^ing necessiirr for the support of the

owner's family, was conclusive evidence of permanent

abandonment.

There are cases in Texas apparently in conflict with the

foregoing, because they hold that a tenant house and

grounds of which the homestead claimant makes some sub-

sidiary homestead use, is part of his homestead. There

are two classes of such cases

:

1. The renting is shown to be temporary as a matter

af fact, and therefore the tenant premises are protected

as a part of the homestead under the express provision

of the Constitution, even though the homestead claimant

make no use of the tenant premises at all.

2. Where the claimant continues to make some use of

the tenant premises, it is held evidence that he intends the

renting to be merely temporary. The burden is placed on

the creditor to prove that the renting is permanent, which

he may be unable to do, though it may be a fact Perma-

nent renting constitutes an abandonment.

In the present case our claim is, not that the tenant

premises were abandoned, but that they never became part

of the homestead. And the burden is on the claimant to

show that said premises were of such a character, and so
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used, that they became part of the homestead when the

declaration was filed. We show that they were rented

for years, both before and after and at the time of the

filing of the declaration ; this being so they could not be-

come a part of the homestead, unless the principal use

of the tenant house and premises was by the homestead

claimant for homestead purposes. To show that the rent-

ing was intended to be temporary would not avail the

claimant in this state, because no distinction is made by

statute between permanent and temporary renting.

Most of these Texas cases and some others that have

been cited turn on the question of abandonment. In Mon-

tana and California a homestead once established cannot

be abandoned except by a declaration in writing duly ac-

knowledged and filed. But these cases are nevertheless

in point, because the same facts which would constitute

an abandonment in Texas would, either in Montana or in

California, if existing at the time the homestead is at-

tempted to be created, prevent its creation, or prevent

the inclusion therein of that portion of the premises to

which the facts apply. Thus, rental to tenants, if existing

when the homestead right is sought .to be initiated, ex-

cludes the rented portion, though claimed, from the home-

stead.

CONCLUSION.

In conclusion we would say:

(1) That in all the states which have statutes precisely

or substantially the same as Sec. 1670 or Sec. 1693 of the

Montana Civil Code, it is uniformly held, where the ques-
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tion has been raised, that a tenant house, separate and

apart from the owner's residence, though upon the same

or an adjoining lot, is no part of the owner's homestead,

though claimed as such, and is subject to execution.

(2) That in the other states, except in Illinois (where

the statute makes the exemption the primary object and

the residence thereon merely incidental), and in Texas

(Avhere the Constitution allows temporary renting), the

decisions are so nearly uniform in holding the same way

that the rare exceptions are not worthy of consideration.

(3) That where the rented part, instead of being a

separate building, is in the single building occupied by the

claimant as a residence, the Court decides as follows:

(a) Where it is a double house, they hold the building

divisible.

(b) Where it is not a double house, the building is

nevertheless divided in Iowa, Florida and Texas; but other

Courts hold division impracticable.

(c) Where the building is held not divisible, the Courts

usually decide that the entire building is, or is not, the

claimant's homestead according as the building is found

to be used principally as the residence and home of the

claimant, or, is used principally for rental or business,

giving to the claimant the benefit of the doubt where the

uses seem to be about evenly balanced.

(d) Quite a number of decisions reject the doctrine

of principal use under such a state of facts, and protect
m

the entire building as the homestead of the claimant,

though his use of it as a home is subordinate to other uses,

on the principle that to hold otherwise would be to take
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awaj The entire building from the claimant^ thus depriving

him of the only home he has.

But the Courts that so liold, anifonnly liold, where the

question has a risen ^ that a separate huihling. rented to

tenants^ is not part of the homestead.

4. Where there is a separate tenement, and some subor-

dinate use is made by the homestead claimant of the tene-

ment house and grounds, these are held, nevertheless, to

form no part of his homestead.

In bringing to a close this brief, which has been long

because we have deemed the homestead question to be es-

sentially a matter of the construction of homestead stat-

utes, we have one observation to make.

We have presented the elfort of a single family to hold

exempt as its family homestead three potential home-

steads. There is, first, the federal homestead of Mr.

McCaffery; second, the house where Mrs. McCaffery re-

sided Avhen she filed the declaration, with its appurtenant

ground; third, the tenement house adjoining, with its ap-

purtenant ground.

To allow the de;fendants to retain these three distinct

properties, secure from their creditors, as homestead,

would be a perversion of the spirit and intent of any and

all homestead laws. It is the settled public policy that

every debtor shall be allowed to select a home and hold it

as a refuge for himself and family, free from his debts. If

he fails to make such a selection, it is his own fault. If

he does make such selection he should be limited to that

;

a family needs only one home ; a man who owes more than

he can pay is not entitled to the luxury of several resi-
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deuces. If he has sexeral residences, or potential resi-

dences, and cliooses one, so that it is legally' exempt as his

lioniestead, he sliould be held to that choice until it is

delinitelv relinquished, so that the creditx_)r may know

^^ here he stands. As is said in Wright vs. Dunning, 40

111. 271, and Tourville vs. Pierson, 39 111. 4:46, he cannot

have two homesteads, either of A\-hich at his election will

he exempt. We therefore submit that the lirst selection

made by this family, the federal homestead, which was

n(wer relinquished or forfeitt^l, was, at the date of plain-

tiff's deficiency judgnumt, the family homestead, and the

only one they had or to which they were entitled.

A\> believe that, by reason of the errors shown, in the

admission and rejection of evidence, and the refusal of

instructions, the judgment should be reversed.

But for two reasons we also think it proper to suggest

that the cause should be remanded to the lower Court with

directions to enter judgment in favor of the plaintiff

:

IMrst. Becaust^ the record of the unstamped homestead

declaration was void and therefore no state homestead was

created.

Second. Because neither Siiid declaration nor the rec-

ord thereof could be made available as evidence on a new

trial by post-stamping said instrument, for the reason

that Sec. 13 of the AN'ar Revenue Act provides for p<:>st'

stamping only certain instmiments specifie<l therein, not

including such a certificate as the on(^ in (|uestiou; and

said section as amended in the Act of .March 2nd, li)01,

provides for ]x^ststamping only instr\nueuts mentioned in
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said anieudatorj' act, from which the iirovision in i-egard

to such certificates is entirely omitted.

And said instrument, if post-stamped, and its record,

wouki not be available as cAidence in a new trial, on ac

count of the final provision of said Sec. 13, that ''No right

acquired in good faith before the stamping of such instru-

ment, or copy thereof, as herein provided, if such record

is required by law, shall in any manner be affected b;.

such stamping as aforesaid." The plaintiff's intervening

rights would not be affected by such post-stamping.

For the foregoing reasons the plaintiff in error respect

fully submits that the judgment should be reversed, and

the cause remanded to the lower Court Avith direction :-

to enter judgment in her favor.

Eespectfully submitted,

E. B. HOWELL,
CHARLES E. SACKETT,

Counsel for Plaintiff in Error,
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Defendants in Error.

BRIEF AND ARGUMENT FOR THE DEFENDANTS
IN ERROR.

ARGUMENT.

I.

THE STAIVIP QUESTION".

The plaintiff in error insists that tho ruling of the court over-

ruling her ohjection to tlio introduction of the homestead decla-

ration was erroneous. Plaintiff in error objected to the intro-

duction of said homestead declaration for the reasons:



First. That the said instrument offered in evidence was not

stamped as required bv the h\ws of the United States, in force

at the date of its execution.

Second. That the notarial certiiicate of "acknowledgment to

said instrument offered in evidence, was not stamped as re-

quired by the laws of the United States, in force at the date of

its execution.

Third. That the filing for record of the same in its un-

stamped condition was in violation of said laws, and that

Tlie record thereof was void and of no effect against the rights

of plaintiff. (Transcript, pages 28 and 29.)

This objection was overruled by the court and the homestead

declaration admitted in evidence.

Plaintiff in error does not insist u})on the first ground of her

objection, but contents herself with claiming that the homestead

declaration should not have l^een admitted in evidence, because

the certificate of aclvnowlcdgment attached to said declaration

is unstamped.

This contention of ])laintiff" in error might very properly be

disposed of with the single observation that there is nothing

Avhatever in the bill of exceptions showing that either the decla-

ration of homestead or the certificate of acknowledgment was

not stamped as required by the laws of the United States, and

also that the objection urged upon tlie trial was not sufficiently

sjiecific to enable the trial court to know what the S])ecific ob-

jection was that was urged against the admission of the decla-

ration in evidence. The only thing Avhich aj^pears in the record

iiidicntiug that the declaration of homestead or the certificate

of acknowl(Hlgment was unstamped, is the statement of counsel

in making the ol)jection thereto, that neither said instrumenr

nr)r the notarial certificate of acknowledgment was stamped as

re(niir('(l by the laws of tlie Ignited States, in force at the date



of its execution. This statement is not proof of the facts stated

therein, and may have been, so far as the bill of exceptions ad-

vises ns, absohitely untrue, and said objection may have l)ecn

ovorruk'd by the court for tlio reason that tlie same was untrue.

There is no evickmce in the bill of exception aihrniatively show-

ing that the dechiration of homestead or certificate of acknowl-

edgment did not bear the proper internal revenue stamps.

(Transcript, ])ages 26, 27, 28 and 29.)

It is true that a copy of said homestead declaration is con-

tained in the bill oi exceptions. (Transcript, pages 27 and 28.)

An inspection of this copy as it appears in the transcript, does

not show it to have been stamped, but this is not sufficient to

show that said declaration or the certificate of acknowledgment

A-/ere unstamped, for in contemplation of law, the stamp is no

])art of either the homestead declaration or of the certificate of

acknowledgment.

In an extended note to the case of Knox vs. Rossi, Lawyers'

lieports Annotated, Book 48, page 319, it is said:

^^The revenue stamp is not part of the instrument, and

the fact that what appears to be a copy of the instrument

in the paper book or settled case as prepared does not. show

that the instrument Avas stamped, is imnuiterial.'^

The following cases are cited by the author in support of this

statement

:

Hallock vs. Jaudin, ?A Cal. 107.

Trull vs. Moulton, 12 Allen, 390.

Cabbott vs. Radford, 17 ^linn. 320.

Owsley vs. Greenwood, 18 Minn. 429.

Iviefer vs. Rodgers, 19 Minn. 32.

In Hallock vs. Jaudin, supra, the Su])reme Court of Cali-

fornia, on page 175, said:

^'The point that the complaint fails to show a cause of
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action because tlie copy of the note therein contained is

without a copy of any internal revenue stamp, is not ten-

able.

^'In Trull vs. Moulton, 12 Allen, 396, and Hitchcock vs.

Sawyer, 39 Vermont, 412, a copy of the note declared on

is annexed to the declaration. Xo co^^y, however, of a

revenue stamp was given. The defendant demuiTed, but

the court held that the stamp was no part of the note, and

that therefore a copy of it was not necessary.''

Every presmnption is in favor of the regularity of the court's

proceedings, and the correctness of its ruling. Therefore, in

the absence of any affirmative showing in the bill of exceptions,

that the certificate of acknowledgement did not bear an internal

revenue stamp, it must l)e presiuned, if the law requires that it

should be stamped, that such was the case.

The objection of counsel was not sufficiently specific. It can-

not be told therefrom whether the admission of the declaration

was objected to, because the stamp was not of large enough de-

nomination, or because the stamp was uncancelled, or because

there was no stamp of any denomination upon the declaration

or upon the certificate of acknoAvledgment, or because the stamps

had been put. on after the filing of said declaration for record

without the formalities required by law in obtaining permission

of the internal revenue collector for the district, and having

the same cancelled by him. The language of the objection is

that the declaration and the notarial certificate of acknowledg-

ment to said declaration was not stamped as required by tlie

laws of the United States, in force at the date of its execution.

I'he court was not further enlightened and was left to determine

without any aid from objecting counsel, what specific objection

they desired to urge. This the court was not required to do,

but might very ])roperly overrule the objection without making

an inde]->endent investigation of its own.



The objection which is now urged not having been specifically I

suggested to the court, and no ruling having been made upon

such specific objection, the same cannot now be reviewed. ;

Oliio & Mississippi Ivaihvay Co. vs. \Talkcr, 3 Am. ]

St. Rep. 641.
\

l^oonan vs. Caledonia Mining Co., 121 U. S. Rep, i

400.
!

Kailroad Co. vs. O'Reilly, 158 U. S. 334.

U. S. vs. McMasters, 4 Wallace, 680.

Burton vs. Driggs^ 20 Wallace, 125.

Wood vs. Weimar, 104 U. S. 786.

Faber vs. Commercial Xational Bank, 62 Fed. Rep.

387.

In the case of Ohio & Mississippi Railway Company vs.

AValker, supra, page 641, the court said

:

^^Objections to evidence to be of any avail must be rea-

sonably specific. The particular objection must be fairly

stated. It is not enougli to state that the evidence is in-

competent or that it is immaterial and irrelevant. This

inuch is implied in the bare fact of objecting; if it be un-

necessary to state the particular objection, counsel might

as well say, 'we object,' and done with it, since a mere

general objection amounts to nothing more, for it is simply

tantamount to an expression of the fact that comisel do ob-

ject. It is no answer to the proposition asserted by the

authorities to say that the evidence itself may reveal the

objection, for this may be said of all incompetent and ir-

relevant evidence when carefully scrutinized, and if this

be true, tlien there would be no reason for requiring a spe-

cific objection in any case. But there is reason for requir-

ing the particular objection to be stated with reasonable

certainty, for in the hurry of the trial it cannot be expected
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that particular objections will occur to the judge, although

if stated he would readily perceive their force. Counsel

who are presumed to have studied the case ought to he able

to state the particular objections, and if none are stated,

it is fair to presume that none exist, since an objection

which cannot be particularly stated is not worth the mak-

ing. The rule is a reasonable one, just to the court, and

not burdensome to the parties, and it has been accepted as

the law at least since 1846.''

It is insisted that the proof of acknowledgment is required

to be stamped under the provisions of Schedule "A'' of the War

Revenue Act of June, 1^9^, which provides that "certificates

of any description required l\v law, not otherwise sj^ecified in

this act, ten cents.'' And the question is presented for consider-

ation, whether the words, "certificates of any description re-

quired by law," includes the proof of acknowledgment of a

homestead declaration, which proof is necessarily furnished by

the notary public l^efore whom the instrument is acknowledged.

We do not think that it does.

In United States vs. Ishan, 17 Wallace, 503, the Supreme

Court laid down the following rules to be applied in determin-

ing whether an instrument is subject to a stamp tax

:

^'First. Instruments described in technical langiiage or

in terms especially descriptive of their own character are

classed under that head, and are not to be included in the

general words of the statute.

^'Second. The words of the statute are to be taken in the

sense in which they will l>e understooci by that public in

which they are to take effect. Science and skill are not

required in their interpretation, except wliere scientific or

technical terms are used.

^'Third. The liability of an instrument to a stamp duty,



as well as the aiiiouiit of such duty, is determined by the

foi'ui and face of the instrument, and cannot be affected

by proof of facts outside of the instrnment itself.

''Toiirth. If there is a doubt as to the liability of an

instrnnienf as to taxation, the constrnction is in favor of

the exemption, becanse in tlie langnage of Pollock, 0. B.,

in Girr vs. Scndds, a tax cannot be im]>osed without clear

and express words for that ])nrpose."

What ])laintifl:' in error is ])lease(l to call a certificate of ac-

knowledgment, is universally referred to both in legal and ordi-

nary nomenclature as ^^proof of acknowledgment" of an instru-

ment. Tt is so termed in Sections 1600, 1601, 1602 and 1603

of the Code of Civil Pj-ocednre of the State of ]Montana, and is

the only apt term by which the Congress of the United States

could have specifically provided that the so-called ^^certificate of

acknowledgment" of a notary should bear a ten cent stamp.

Xot having used the term ^^proof of acknowledgnnent" or the

term '^certificate of acknowledginent," the law necessarily raises

a doubt as to its applicability to certificates of acknowledgment,

and under the rules hereinbefore enumerated, the construction

n:ust be in favor of the exemption, because "i\ tax cannot be

imposed without clear and express wcu'ds for that purpose."

If, however, it should be considered that the language of the

statute is specific enough and broad enough to include certifi-

cates of acknowledgment to an instrument of this character,

then Ave a])prehend that the Congress of the United States has

exceeded its ])owers in imposing a tax u])()n the duties of ofiicers

of the state of Montana. The ]U'oof of acknowledgment of an

instrument in the state of Montana mav be taken lu^fore anv

justice of the supreme court, or any judge of the district court.

It mav be taken before clerk of a court of rec(n'd, a cimntv clerk,

a notary public, or a justice of the peace. I'he taking of the



proof of acknowledgment and certifving thereto, is one of tlie

functions of the state goA'ernnient, which is exercised through

or hv any or either of these several officials, and if the act of

certification hv the notary public of an acknowledgment can be

taxed by the general g(jycrnnient, then the same act i[X^rformed

by a justice of the supreme court or a judge of the district

court must necessarily be taxed, and Ave do not believe that it

would be seriously maintained that the Congress of the United

States has the power to compel a judge of the supreme or district

courts to pay a tax upon acts performed l)v him, either cf a

judicial or tpiasi-judicial character.

In United States vs. Railroad rom])any, 17 Wallace, 327, the

Supreme Court said

:

^^There are, however, certain departments which are ex-

cepted from the general poAver. The right of the states to

administer their own affairs through their legislative, ex-

ecutive and judicial departments, in their own manner,

through their oavu agencies, is conceded bv the uniform

decisions of this court and bv the ])ractice of the federal

ii'overnment from its oraanization. This carries with it an

exemption of those agencies and instruments from the tax-

ing poAver of the federal government. " ^^ " Their

o})eration mav be im})edod and mav be destroyed if anv

interference is permitted."

In Veazie Bank vs. Fenno, Sth Wallace, page 547, the court

said:

'Tt may be admitted that the reserved rights of the states,

such as tlie right to pass laws to giAT effect to laws tlirough

execTitive action, to administer justice througli the C(mrts,

and to (Hni)loy all necessary agencies for legitimate ])ur-

poses of state government, are not ])ro])er subjects of the

taxing powei- of congress.''
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In the Collector vs. Day, lltli Wallace, page 113, it was held

til at congress could not impose a tax upon the salary of a ju-

dicial officer of a state, and the supreme court in that case said

:

^'The means and instnimentalities employed for carry-

ing on the operations of their government (referring to the

state government), for presei*ving their existence and ful-

filling the high and responsible duties assigned to them in

the Constitution, should be left free and unimpaired

:

should not be liable to be crippled, much less defeated by

the taxing power of another government, which power ac-

knoAvledges no limit, but the will of the legislative body

imposing the tax. And more especially those means and

instnimentalities which are the creation of their sovereign

and reserved rights, one of which is the establishment of

the judicial department and the appointment of officers to

administer their laws."'

In State ex rel. Lakey, Appellant, vs. Garton, Second Ameri-

can Reports, page 315, it was held that congress had no iK)wer

to levy a stamp tax upon tlie official bond of a sheriff.

Such a requirement would also be beyond the |X>wer of con-

gress, for the reason that a notary public acts judicially in tak-

ing acknowledgments and certifying to the same, and congTCss

lias no power to levy a stamp tax upon judicial acts performed

in pursuance of the laws of one of the states.

That a notarv iniblic acts iudiciallv in takino- and certifvinc:

an acknowledgment to a deed or other instrument affecting real

estate, the attention of the court is respectfully invited to the

following cases

:

Wedel vs. Herman, 59 Cal. 514.

Griffith vs. Ventress, 24 Am. St. Rep. 918.

Grider vs. American Freehold Land ^fortgage Co.,

99 Ala. 281.
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American Freehold Land Mortgage Co. vs. Jaincs,

10 So. Rep. 887.

Tlionipjion vs. Xew En2,iand Mort£>a2:e Seciiritv Co.,

IS So. Rep. 315.

Wilson vs. Traer, 20 la. 231.

Stevens vs. Hampton, 46 Mo. 104.

Paul vs. Carpenter, 70 X. Car. 502.

Piland vs. Tavlor, 113 X. Car. 1.

Lain vs. Crews, 113 X. Car. 256.

Jamison vs. Jamison, 31 Am. Dec. 536.

Withers vs. Baird, 32 Am. Dec. 754.

Londen vs. Blvthe, 55 Am. Dec. 527.

Singer ^Ifg. Co. vs. Rook, 24 Am. Rep. 204.

Cover vs. Manaway, 115 Pa. St. 338.

»
Shields vs. Xetherland, 5 Lea. 193.

Harkins vs. Forsyth, 11 Leigh, 307.

Bowden vs. Parish, 86 Va. 67.

Taverner vs. Barrett, 21 W. Va. 658.

Henderson vs. Smith, 53 Am. Re}). 139.

Harris vs. Burton, 4 Harr. (j(j.

Johnson vs. AVallace, 53 Miss. 331, 24 Am. Rep.

699.

]\rorris vs. Wadsworth, 17 Wend. 103.

Romanes vs. Frazer, 17 Grant's Ch. 267 (Canada).

Hetter vs. Glasgow, 21 Am. Rep. 46.

Heilman vs. Kroh, 155 Pa. St. L

White vs. (\>Hl(y', 105 X. Car. 65.

Til We(hH vs. Herman, 59 Cal. 514, the conrt said:

"111 raking tlie acknowledgment, the officer acts jndicially

and if lie hlnnders in certifying to an acknowledgment dulv

niach', or makes a defective or false certificate, he cannot

alter or aiiieiid it, hecanse after taking the acknowledgment
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and deliveriDg tlie rehirii, his functions cease, and he is

discharged from all further authority."

In Mason vs. Connor, 5-1 Miss. 531, the court said:

"It is evident that the takinu' of an acknowledirment of

a grantor is a quasi-jiuMcM act. The officer wlio takes an

acknowledgment acts in a judicial character in determin-

ing whether the person representing himself to be or repre-

sented bv some one else to be the grantor named in the con-

vejance, actually is the grantor. He determines further

whether the person thus adjudged to l)e the grantor, does

actually and truly acknowledge before him that he exe-

cuted the instrument."

That congress has no }>ower to impose a tax upon judicial

acts of state officers or the processes of the courts, the attention

of the court is respectfully invited to the following cases

:

Greig vs. Dimock, 9 Int. Eev. Ilec. 129.

Warren vs. Paul, 22 Ind. 276.

Fifield vs. Close, 15 Mich. 505.

Jones vs. Keep, 19 Wis. 369.

Lewis vs. Randall, 30 How. Pr. 37S.

Walton vs. Brycnth, '24: How. Pr. 35 7.

Mussleman vs. Mank, 18 la. 239.

Botkins vs. Spurgeon, 20 la. 598.

Ford vs. Clinton, 25 la. 157.

Harper vs. Clark, 17 Ohio, 190.

Said provision would also be unconstitutional for the reason

that it diminishes the income of an official appointed by the

state to execute and carry out the laws of the state, and subjects

him to a penalty for a failure to com])ly with the requirements

of a United States law, which requirement is an additional bur-

den to that imposed upon him by the laws of the state.

Under the laws of the state of Montana, a notary is compen-
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sated bv the fees Tvliicli he receives for his services in taking

an acknowledgment "which are fixed at a certain sum.

It seems clear under the war revenue act, that if the notary's

certificate of acknowledgment nitist be stamped, he is required

to stamp the same, and if he should fail to do so, he would be

subject to the penalties provided in said revenue act. Section

7 of said act provides as follows

:

''That if any person or persons shall make, sign or issue,

or cause to be made, signed or issued any insti*ument, docu-

ment, or paper of any kind or description whatsoever with-

out the same being duly stamped for denoting the tax here-

by imposed thereon, or without having thereupon an ad-

hesive stamp to denote said tax, such person or persons

shall be gaiilty of a misdemeanor, and uj)on conviction

thereof, shall pay a fine, etc., etc.*'

Section 9 provides as follows:

^'That in any and all cases where an adhesive stamp shall

be used for denoting any tax im230sed by this act, except

as hereinafter provided, the person using or affixing same

shall write or stamp thereupon the initials of his name and

the date upon which the same shall be attached or used, so

that the same may not again be used.''

The notary public being the person who takes the acknowl-

edgment and the only person avIio signs and executes the proof

thereof, in order to avoid the penalty provided for by statute

would necessarily be compelled to sec that the same was stamped,

thus reducing his income and imposing new burdens upon him.

That this cannot be done, see

Collector vs. Day. 11 Wall. ]\ 113.

Altliough it should ]ye held tliat tlic ]U'oof of acknowledgment

by tlie notary of a homestead declaration requires a ten cent

stamp, it does not necessarily follow tliat Ixcause this is true
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that the failure to affix said stamp to said proof of acknowledg-

ment wonld exclude the homestead declaration from evidence,

or prevent it from heing recorded in the office of the county

recorder. The provision of the internal revenue law excluding

instruments from record and from heing used in evidence, is

highly penal in its nature and must he strictly construed. Xo

words can he read into the statute and if any doubt exists from

the language of the statute, such doubt must be resolved in

favor of the parties seeking to introduce the instrument.

Section 14 of the War Revenue .Vet is invoked by the plain-

tiff in error to prevent the introduction of a homestead declara-

tion in evidence. Such portion of said section as is material,

reads as follows

:

^'Tliat hereafter no instrument, paper or document re-

quired by law to be stamped, which has been signed or

issued without being duly stamped or with a deficient

stamp, nor any copy thereof shall be recorded or admitted

or used as evidence in any court until a legal stamp or

stamps denoting the amount of tax, shall have been affixed

thereto, as prescribed by law."

Clearly the words, ^''instruments paper or document" refer to

the principal thing, that is, the thing which is to be used in

evidence. In this particular case, the principal thing is the

homestead declaration. The proof of acknowledgment or cer-

tificate of acknoAvledgment is not the instrument, nor the paper,

nor the document which Avas sought to be introduced in evi-

dence. It was simply an incident to the principal thing. The

proof of acknowledgment cannot by any proper construction of

this statute be denominated an instrument or a paper or a docu-

ment required by law to be stamped, and it was clearly the in-

tention of this section of the statute to only prevent the intro-

duction in evidence and tile recording of such instruments.
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papers or documents as are required, independent of the cer-

tificate of acknowledgment, to be stam}>ed.

Con2,ress evidently had in view the Avell established rule of

law that where a party has done all he is required to do, he shall

not be required to suffer for the neglect or failure of a public

official to perform the duties impcsed upon him bj law, and it

was not the intention of congress that if a notary public or a

judge of the court should take an acknoAvedgment and certify

to the same and fail to annex the ten cent stamj^ to the acknowl-

edgment, that that should deprive the party of any of the legal

benefits to be obtained from the instrument which he may have

prepared and executed in proper form and acknowledged ac^

cording to the laws of the state.

When the defendants in error had prepared their homestead

declaration and executed the same, gone before a notary public

and acknowledged it in the. form provided by the laws of the

state, and filed it for record in the office of the count}' clerk and

recorder, their homestead right had been secured, and although

the county clerk and recorder might have failed entirely to

record the instrument, this being a duty imposed upon him by

law, this failure to record could not be imputed to the defend-

ants in error, nor their homestead right impaired thereby. It

is equally true that after they had prepared their declaration

and acknowledged the same as provided by law and filed it for

record, the neglect or faihire of the notary public to affix the

stamp, cannot be imputed to them nor their rights impaired

thereby ; neither did congress intend that this particuhir pen-

alty should attach for such neglect of a person over whom de-

fendants in error had no control, and therefore congress ad-

visedly used the words, ^'instrunu^nt, paper nv document, re-

quired by law to Ix? stamped," referring undoubtedly to the

principal thing, the thing which is recpiinnl to be recorded and
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necessary to l)e used in evidence, and not to the certificate of

{'.('knowledginent, wliicli is neither an instrument, pa}>er nor

docmiieiit in tlie sense in which these tenns are used in the

statute.

It is also insisted hy phiintiii" in error that because said ac-

knowledgment did not hear the stamp, the declaration was not

entitled to he recorded in the county clerk and recorder's office

of the county of Deer Lodge.

The provision of Section l-t of the War Kevenne Act, supra,

clearly does not a})])ly to instruments required to he recorded

under the state laws, hut applies only to such instruments as

are required hy federal legislation to l)e rec(U'ded and to officers

under federal control.

In Moore vs. Quirk, 105 Mass. 40, 7th Am. Eep. 499, it was

lield under the revenue law of 1806, that ix simihu Drwision

had no a]>plication to instruments required to l>e recorded l)y

the state law in the state recording offices: the court said:

'^'The mortgage was recorded as required hy the statutes

of the commonwealth. The clause of the internal revenue

act, which provides that instruments not stam])ed as there-

in required shall not he recorded, cannot he construed as

prohibiting the performance by the officers of the connrcii-

wealth of the duties imjwsed upon them by its statute but

must he limited in interpretation and effect to records re-

quired or authorized by acts of congress, for tlie sanu^ rei-

sons upon which the prohibition in the same clause against

giving unstamped instruments in evidence in any court,

has been decided to be applicable 'to the federal courts orJy

and not to extend to the state courts."

In Stewart vs. IIoi)kins, 30 Ohio St. page 524, the suju'eme

court, refcn-ring to Section 163 of the act of 1866, and constru-

ing the same, said

:
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^'Section 1G3 declares that no instrument required by

law to bo stamped, wliicli is not sufficiently stamped, shall

be recorded or admitted or used as evidence in any court,

until stamped as re(piired by law. AVitliout denying tliat

it is within tlie power of taxation conferred upon courts

to levy taxes and ccllect rheui by means of stanips placed

on wi'itten instruments aud to enforce the observance of

the law by the imposition of penalties, yet the ])Ower of

congress to ]^rescribe as a penalty that which invad-'d tlio

rules of evidence in the state courts, has been denied by

the highest courts of uumy of tlie states, and in others so

gravely doul)ted that at the present time it mav be re-

garded as settled by the decided weight of authority that,

whether the disputed power exists or not, since the act

does not in express terms apply to the courts of the several

states, and tlie ]>rovision excluding unstamped instruments

from being given in evidence, can liave full application

and effect by confining it to the federal courts, its applica-

tion must be regarded as limited to the courts over Avliich

congress has legislative control.

^^Carpenter vs. Snelling, 97 ^lass. 452.

'^Greene vs. Hollcway, 101 ^lass. 243.

'Teople vs. Gates, 48 X. Y. 40.

^'Clements vs. Conrad, 19 :\Iich. 170.

'^Craig vs. Dimock, 47 111. 308.

"Bunker vs. Greene, 48 III 243.

"Wallace vs. Cravens, 34 Ind. 534.

"Griffin vs. Eanney, 35 Conn. 23lb

"Duffy vs. Ilobson, 40 Cal. 240.

"Bum])ass vs. Taggart, 29 Ark. 398.

"Davis vs. Ricliardson, 45 :\riss. 499.

"Dailev vs. Croker, 33 Tex. 815.



—17—

^'The same sections of the act, which prohibit unstamped

instrunients and documents from being used in evidence,

forbid the recording of such instrunients. For the same

reason, therefore, that the clauses prescribing a rule of

evidence must be regarded as applicable to the federal

courts only, those relating to the recording of instruments

not stamped as required by law, must be held to apply to

such instruments as are required to be recorded by federal

legislation and to officers under federal control."

Moore vs. Moore, 47 N". Y. 467.

The same has been ruled under Section 14 of the War Eeve-

nue Act of 1898 in the case of People ex rel. Consumers' Brew.

Co. vs. Fronne, 35 App. Div. 459, 54 N". Y. Supp. 833.

Loring vs. Chase, 50 IS^. Y. Supp. 312.

Gregory vs. Hitchcock Pub. Co., 63 K Y. Supp.

975.

Cassidy vs. St. Germain, 46 Atl. 35.

In addition to the foregoing authorities, see the following

:

Bennett vs. Morris, 37 Pac. 929.

Lathan vs. Smith, 45 111. 29.

Knox vs. Possi, Lra. Book 48, page 305.

U. S. Express Co. vs. Haines, 48 111. 248.

Wilson vs. McKenna, 52 111. 43.

Hunter vs. Cobb, 1 Bush. 239.

Pargoud vs. Pichardson, 30 La. Ann. 1286.

^
Davis vs. Pichardson, 45 Miss. 499, 7 Am. Pep.

732.

Moore vs. Climer, 12 Mo. App. 11.

Schultz vs. Ilerndon, 32 Tex. 390.

From these cases and numerous others which might be cited,

it appears that the gTcat weight of authority is that the inhibi-

tion against the introduction of unstamped instnmients as evi-
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dence, docs not apply to state courts, and for the same reason

and upon the same principle the inhibition against the record-

ing of tmstamped instrtiments is not applicable to the record

of such instrnments in the recording offices of the several states,

as is very clearly pointed out in the ^lassachusetts and Ohio

cases, from which we have heretofore quoted at length.

By the act of March 2, 1901, amending the war revenue act,

the provision of schedule ''A'' in reference to the stamping of

certificates under which it is claimed this certificate of ac-

knowledgment should he stamped, was repealed. It is true

that Section 11, which provides that unstamped instruments

shall not l)e recorded or received in evidence, was not repealed,

hut was* continued in force, so far as applicable. This section

could not have any effect or be applicable to a repealed portion

of Schedule ''A.'' It was continued in force and remained

applicable to such portions of Schedule ''A'' as was left in full

force and effect and not repealed. Had the entire Schedule

"A'' been repealed, then Section 11 would not have L^en con-

tiimed in force, for there would have l>een no subjects to which

it could have a])plied. And so far as that part of Schedule ^^A"

applical)le to this controversy is concerned, Section 11 was no

longer applicable because that part of Schedule "A" had been

repealed.

We respectfully submit that there is no rule of law better

settled or more uniformly maintained than that when the law

imposing a penalty is repealed, the penalty cannot longi^r Ik*

exacted. Therefore, when the law requiring certificates of ac-

knowledgment to be stam])ed. if any such hiw ever existed, was

rc])ealed, wliich was hmg ])rior to the trial of this suit, the pen-

alty for a failure to stamp such certificates could not longer ho

imposed, and wlien s:»id liomestead declaration was oifereil in

evidence, it was ])roi)eily received l)v the court.
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lu Yeatou vs. The United States, 5th Cranch, 281, the court,

bj Marshall, (^hiei Justice, said:

''The court is therefore of opinion that this cause is to

l)e considered as if no sentence had been pronounced, it

has long l>een settled on general principles that after the

expiration or repeal of a law, no penalty can be enforced,

nor punishment inflicted, for violations of the law commit-

ted while it was in force, unless some special pi*ovision be

made for that pui-pose by statute."

The case of the United States vs. The Ship Helen, 6th

Cranch, 203, was a case where the ship Helen, a vessel of the

United States during the existence of the act of congress of

the 28th of February, 1806, to suspend the commercial inter-

course between the United States and certain ports of the island

of St. Domingo, had traded with one of the prohibited TX>rts

contrary' to that act. The act was' suffered to expire on the 25tli

of April, 1808. Afterwards, to-wit, on the 20th of September,

1808, she was seized on account of that violation of the act by

the collector of the port of Xew Orleans, but the libel was dis-

missed by the judge, on the ground that the law had expired.

The United States appealed, but the Supreme Court of the

United States affirmed the judgment.

In the case of the Schooner Ivachael vs. The United States,

6th Cranch, 330, it was held

^'that no sentence of condemnation can be affirmed, after

the law under which the forfeiture occurred has expired,

although a condemnation and sale had taken place and the

money had been paid over to the United States, before the

expiration of the law, and this court in revei'sing the sen-

tence will not order the money to be repaid, but will award

restitution of the property, as if no sale had been made."

But it is useless to multiply authorities upon this point. It
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lias long since ceased to be a controverted one, and for this rea-

son, if none other, the court did not err in admitting the decla-

ration of homestead in evidence.

This rule as hereinbefore stated is particularlv applicable

to the penalties imposed by the war revenue act, and is conso-

nant with sound public policy. Should any other rule be ad-

hered to, or should the rule be announced as contended for by

plaintiff in error, the titles to property would be indefinitely

unsettled and these questions arising in the courts for many

years. It would seem impossible in view of this well recog-

nized principle of law to hold that when the law imposing the

tax had been itself repealed, that the instrument which was the

subject of the tax should be forever under the ban of judicial

displeasure, as an instrument of evidence, because the tax was

not paid.

It is plain that when the law imposing the tax has been re-

pealed, all of the penalties, fines, forfeitures and disabilities

assessed or imposed for its violation must necessarily go along

with it and cease with it, unless the right to continue and en-

force the same has been expressly retained and preserved by

means of a proper saving clause contained within the repealed

statute.

n.

THE FEDERAL HO:\IESTEAD QUESTIOX.

Plaintiff in error contends that the court erred in not admit-

ting in evidence testimony tending to show that Joseph ^Ic-

Oaffery, husband of Maiw IMcCaffery, the person who made the

homestead declaration, had made a homestead entrv under the

Igws of the United States, to one hundred and sixty acres of

government land, and that he afterwards obtained a patent

thereto.
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In the court below plaintiff in error did not pretend that the

laws of the state of Montana were not complied with, or that

Joseph McCaffery and Mary McCaffery, his wife, did not actu-

ally reside on the proj)erty described in their homestead decla-

ration at the time said declaration was filed, but the contention

was and is now made that although they actually resided and

continued to reside ujwn said property in the City of Ana-

conda, that the fact that Joseph McCaffery entered land under

the homestead act of the United States laws and obtained a

patent thereto fraudulently without ever having resided upon

the same, would defeat the homestead claim of Marv McCafferv

to the property up<:>n which they actually resided in the City of

Anaconda.

The right to have a homestead exempt from execution for

the debts of the homestead claimant, is .a right arising under

the laws of the state of Montana, and it is to them and to them

alone that we must look for the requirements necessary to be

fulfilled, l^fore said homestead can be legally claimed.

The sections of the statute of the state of Montana which

are material, are found in the Civil Code of said state, and are

as follows:

Section 1670 provides: The homestead consists of the dwell-

ing house in which the claimant resides and the land on which

the same is situated, selected as in this title prc»vided.

Section 1671 provides: If the claimant be married, the

homestead may l^e selected from the property of the husband

or with the consent of the wife from her separate property.

^Vhen the claimant is not married, but is the head of a familv

within the meaning of Section 1694, the homestead mav be

selected from any of his or her property.

Section 1673 provides: The homestead is exempt from exe-

cution or forced sale, except as in this title provided.
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Section 1675 provides: The homestead of a married person

cannot be conveyed or incnmbered, nnless the instrument by

^vhich it is conveyed or incnmbered is cxecnted and acknowl-

edged bv lx)th hnsband and wife.

Section 1676 provides: A homestead can be abandoned only

by declaration of abandonment, or a grant thereof executed and

acknowledged

:

1st. By the hnsband and wife, if the claimant is married.

2d. By the claimant if nnmarried.

Section 1700 provides: In order to select a homestead, the

husband or other head of the family, or in case the hnsband

has not made such selection, the wife must execute and ac-

knowledge in the same manner as the grant of real property is

acknowledsred, a declaration of homestead and file the same for

record.

Section 1701 provides: The declaration of homestead must

contain

:

1st. A statement showing that the person making it is the

head of a family, or when the declaration is made by the wife,

showing that her husband has not made such declaration, and

that she therefore makes the declaration for their joint benefit.

2d. The statement that the person making it is residing on

the premises, and claims them as a homestead.

3d. A description of the premises.

4th. An estimate of their actual cash value.

Section 1702 provides : The declaration must be recorded

in the office of the clerk of the county in wliich the land is situ-

ated.

Section 1703 provides: From and after tlie time the decla-

ration is filed for record, tlie premises therein described con-

stitute a homestead. Upon the death of a person whose prop-

erty was selected as a homestead, it shall go to his or licr heirs
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or devisees, subject to the use of the Avidow during her life, if

tlie property selected as a homestead, before selection, belongs

to the husband and subject to the use of the husband during his

life, if the proj^erty selected as a homestead before selection

belong to the wife, and in no case shall the homestead be held

liable for the debts of the owner, except as ])r(»vidcd in this title.

Section 1693 provides: Homesteads may be selected and

claimed

:

1st. Consisting of any quantity of land, not exceeding one

hundred and sixty (160) acres, used for agricultural purposes,

and the dwelling house thereon, and its appurtenances, and not

included in any town ])l<'t, city or village.

2d. A quantity of land not exceeding in amount one-fourth

of an acre, being within a town plot, city or village, and the

dwelling house thereon and its appurtenances, such homestead

in either case shall not exceed in value the sum of two thousand

five hundred dollars ($2,500.00).

It will be observed from the foregoing sections that some-

thing more than mere residence upon the land claimed as a

homestead is required. That before homestead can be had ini-

der the state laws, a declaration of homestead must Ive prepared

and filed, and that said declaration must contain the statement

of numerous essential ])rerequisites to the claiming of a home-

stead riffht in land.

A federal homestead, so called, has none of the essential ele-

ments of a homestead under the state law, exce}>t the identity

of names.

It is true that ]uiblic lands are subject to a statutory home-

stead claim, but the selection of the sam(^ for a homestead must

be made as in other cases.

Watterson vs. E. L. Bonner Co., 19 ^bmt. T).")!.

Gaylord vs. Place, 08 Cal. 472.



—24—

Plaintiff in error has pointed out the difference in the pro-

visions of the homestead hiws of the various states, and claims

that there is as nincli difference in these provisions as there is

in the provisions between a federal homestead and a homestead

provided for under our statute.

The principal object of all statutory homesteads under the

state law, is to preserve a home for the family, in case of ad-

versity, for the widow and children, in case of the death of the

husband, for the husband and children, in case of the death of

the wife.

This object is not effected or this end attained by obtaining

land under the provisions of the public land laws of the United

States. The only exemption whatever Avhich is given under

those laws, is an exemption for debts contracted while the title

to the land remained in the government of the United States.

Such land, upon the issuance of patent therefor, immediately

lD€comes subject to the payment of all debts thereafter incurred,

and may be conveyed by the husband Avithout the consent of the

wife. They have none of the essential characteristics of the

homestead provided for under the state law.

Section lYOO, supra, gives to the wife the right to select the

homestead, in case the husband has not made such selection.

Bv the words, "such selection," is meant the selection bv.,'7 / , •

filing a declaration duly executed and acknowledged, as pro-

vided for in said section. All the provisions of the state statute

ri-fer to and are ajiplicable only to the statutory lioniestead lu-o-

vided for therein. This right is conferred absolutely upon the

wife, and cannot be divested by the liusband, (U* in any otlier

mannei', unless the husband has made or makes a selection of

a homestead, in accordance witli the laws of the state. This

is not tlie case of tlie family or some mend)er tliereof having

made and retained a valid homestead selection under the laws
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of anotlier state. The entry upon the public lands made by

Joseph McCaffery was made under the federal laAv within the

State of Montana, and if the entry of public lands imder the

federal homestead law would not be equivalent to the selection

of a homestead under our statute, then it cannot be contended

that the defendant Joseph McCaffery had ever made the selec-

tion of a homestead in the sense or in the manner provided for

by the state law, or such a selection as would prevent the wife

from availing herself of the provisions of Sections 1700 and

1701 of the Civil Code, supra.

In the case of Thomas vs. Malhan, 92 Cal. 1, the court on

page 7 said:

"The obvious purpose of the statute in providing for

the selection of a homestead was to thereby make a home

for the family, which neither of the spouses could incum-

ber or dispose of without the consent of the other, and

which should at all times be protected against creditors.''

When we bear in mind the fundamental object of the law,

it is impossible to maintain with any show of reason the propo-

sition that the rights acquired by the homestead entry under

the laws of the United States are equivalent to the rights ac-

quired under the statutory homestead law.

See American and English Ency. of Law, Vol. 15,

* page 526.

After a person has made a homestead entry upon the public

lands the paramount title to the lands still remains in the gov-

ernment, and Avhen said person has represented to the govern-

ment that he has complied with the law and the patent is issued

thereto, the land can be taken under attachment or execution

for a debt incurred, immediately thereafter, and can be sold

or incumbered immediately thereafter without the consent of

the wife. This would indeed be a strange sort of a homestead
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in the sense in Avhicli a homestead is reserved by the staiiite of

the state of Montana^ ^vhich statute provides that the homestead

shall be exempt for all time from execution or attachment fur

the debts of the homestead claimant.

The statutory homestead in the state of Montana can be

abandoned onlv bv the filino' of a declaration of abandonment

or by a grant executed in the manner prescribed by law. The

homestead acquired by the homestead entry upon the ])ublic

lands is abandoned, so far as any exemption is concerned, as

against debts thereafter incurred immediately u^)on tlie issu-

ance of a patent threfor, and the issuance of a patent destroys

any protection Avhich the family of the homestead claimant

may have theretofore had, for the liusl)and can sell it or other-

V, ise dispose of it Avithout the consent of his wife, and leave the

family unprotected. Furthermore, prior to the time of the

issuance of the patent, the inchoate title and such rights as the

homestead claimant may have in the land, are under the con-

trol and subject to the action of the interior department of the

United States o'overnment. •o

The United States laAv forbids the sale of the homestead for

debts incurred before patent has issued, in pursuance of the

policy announced in the statute, Avliich prohibits the sale, as-

signment or incumbering of the land entered as a homestead,

prior to the issuance of patent.

If the government issued the patent, and immediately al-

lowed the land to be attached for a debt incurred prior to the

time of the issuance of the patent, there wuuld be no sound

reason whv the ccoverninent should not allow the land included

witliin the homestead entry to be levied upon prior to tlie issu-

ance of tlie patent, and if such were the case, the interior de-

]»artment of tlie government would be embarrassed in the ad-

ministration of tlie laws bv conflicting' claimants to the land
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embraced Avithin the homestead entry. The rights acquired by

a person under the United States laws by homestead entry (and

it may be said that the family virtually acquired no right in

the sense of a homestead exemj)tion)j are not equivalent or even

analogous in any way to the rights acquired by a person and

his family in making a homestead selection under the laws of

the state.

If the contention of plaintift" in error is correct, that acquir-

ing title, although fraudulently, to a tract of land under the

homestead laAvs of the United States, is sufficient to prevent him

from obtaining a homestead under the laws of the state of

Montana, then the converse of the 2>i'oposition must be equally

true, namely, that if a person has acquired a homestead under

the laws of the state of Montana by residence and by filing the

declaration required thereunder, although he remove therefrom,

if he does not abandon the same, wliicli he can nol^ do except by

a declaration of abandonment or grant duly acknowledged, he

cannot make entry and obtain a patent to one hundred and sixty

acres of land, under the homestead laws from the government

of the United States ; we do not believe that counsel for plain-

tiff in error, with all their ingenuity, would undertake to main-

tain this position before this court, yet one is equally tenable

with the other.

Counsel have cited many cases which they claim bear out

their contention. They are tco numerous to separately examine

in this brief. Suffice it to say that an examination of said cases

by the court will show that they have no application whatever

to the question here to be considered. The only case even re-

motely bearing upon the proposition is the case of Hesnard vs.

Plunkett, 60 jST. W. Reporter, 159, and the most casual exami-

nation of that case will show that it has no application what-

ever to the facts of this case.
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In that case the homestead claimant was actually living Avith-

in the boundaries of the one hundred and sixty acres which had

been taken up under the homestead laws of the United States.

He had removed from the one hundred and sixty acres upon

which he had formerly lived, and which he had claimed as a

homestead under the laws of the state of South Dakota.

In the case at bar there is no pretense that Joseph McCaffery

ever lived upon his pretended homestead claim, or ever removed

from the lot in the citv of Anaconda claimed as his home.

The laws of the state of South Dakota required that the home-

stead claimant should reside upon the land claimed to be ex-

empt.

The homestead claimant in this case attempted to carve one

hundred and forty-one acres from his pre-emption claim, to

which he had received a patent, and upon which he had for-

merly lived, , and attach it to nineteen acres of his government

homestead claim upon which he was then actually residing, and

claim the whole as exempt under the statutes of the state of

South Dakota. In deciding the case, the court uses the follow-

ing language

:

"At the time, then, that this one hundred and forty-one

acres were sold by the respondents upon their judgment,

appellant was living upon his government homestead upon

which his entry was made for the purposes of actual settle-

ment and cultivation. When appellant removed from his

pre-emption claim and settled upon the government home-

stead, he in effect abandoned his homestead exemption

right under the state law. He was in contemplation of law

settled upon and occupying his whole quarter section of

one hundred and sixty acres claimed by him as his govern-

ment homestead. To hold, therefore, that appellant was

settled upon and occupying his government homestead for
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the purposes of acquiring title thereto, and jet that he was

only occupying nineteen acres thereof, and one hundred

and forty-one acres of his pre-emption claim, when claim-

ing his said homestead exemption would involve an incon-

sistency, for if he lived upon and occupied his government

homestead for one purpose, he must be held to be doing

so for all purposes. The two quarter sections, though con-

tiguous, were separate and distinct tracts of land. Section

2455, Com. Laws, provides that the homestead ^may con-

tain one or more lots or tracts of land with the buildings

thereon, " " " but must in no case embrace differ-

ent lots and tracts, unless they are contiguous, or unless

they are habitually and in good faith used as part of the

same homestead/ It appears from the allegations in the

complaint that the appellant claimed a specific tract of

land, as his government homestead, embracing one hun-

dred and sixty acres. He has no independent claim to

nineteen acres thereof. His settlement or occupancy was

either valid as to the whole quarter section, or was not

valid to any part thereof. ^"^ ^'' " But when he has

settled upon and is occupying one hundred and sixty acres

for the purpose of acquiring title thereto from the govern-

ment, he cannot at the same time for another purpose claim

that he is only occupying a small portion of the same.''

The only effect of the testimony offered by plaintiff in error

would have been to have shown that Joseph McCaffery, the

husband of the homestead claimant, had fraudulently obtained

title to one hundred and sixty acres of the public lands of the

United States. This was not the question at issue in the case.

The questions at issue were simply whether the defendants in

error had complied with the state homestead law and were enti-

tled to hold the land in controversy in the suit under the same.
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The testimony showed that both Joseph McCafferv and Mary

McCaffeiy, at the time they filed tlieir declaration of home-

stead, actually resided upon the land in the city of Anaconda

claimed as a homestead. That Joseph McCaffery had not there-

tofore made a selection of a homestead as provided by and in

the form and manner authorized by the statutes of the state of

Montana. That Marv McCafferv was his wife, and that she

made the declaration for the joint benefit of herself and hus-

band. That the premises claimed did not exceed one-fourth of

an acre, and did not exceed the value of two thousand five hun-

dred ($2,500.00) dollars.

That the declaration of homestead required by Section ITOI

had been made and executed in manner and form as provided

for in said section, and filed for record in the county clerk and

recorder's office of Deer Lodge county, and that all the facts

stated therein were true.

Under these circumstances, it was whollv immaterial what

other land or property might have been owned by Joseph ^Nic-

Caffery or how he may have obtained the title thereto, whether

fraudulently or otherwise, unless the plaintiff in error could

have shown, as the court required her to do, that at tlic time

said declaration of homestead was made and filed for record,

Joseph McCaffery, the husband of !)Jary McCaffery, was not

residing upon the premises claimed as a homestead, and even

then we do not believe this fact, if established, Avould have de-

feated the homestead rights of Mary McCaffery and her family,

l)rovided Joseph McCaffery had not made a selection and filed

a declaration of homestead under the laws of the state of Mon-

tana.

The court will observe that Section 1700, supra, provides

that the wife may make the declaration, if the husband has not

done so, .and Section 1701 provides that the homestead decla-
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ration shall contain a statement that the pei'son making it,

Avhicli in this case was Mary McCaffery^ the wife of Joseph Mc-

Caffery, is residing on the premises, and claims them as a home-

stead ; evidently this section grants the right to the wife, if she

be residing on the premises, to claim them as a homestead for

herself and family, even though the husband might have there-

tofore abandoned his family and have been residing elsewhere.

It has been so expressly ruled in Watterson vs. Bonner Co.,

19th Mont. 554, in which case, on page 557, the court said:

'^The authorities are so numerous to the effect that the

abandoned wife may claim the homestead exemption, that

we do not think it necessary to discuss the question here."

See Frazer vs. Syas, 4 i^. W. 934.

Collier vs. Latimer, 35 Am. Rep. 711.

Kennley vs. Iludelson, 39 Am. Rep. 31.

It was likewise so ruled in Gambette vs. Brock, 41 Cal.. page

79, in which case, on page 84, the court said

:

'"But in the absence of any showing as to the causes of

the absence of the husband from the homestead selected

by his wife or any proof that he had a home or fixed resi-

dence elsewhere, or any "other family than his wife, it ap-

pears to me to be entirely consistent Avitli the spirit of the

homestead act, that the wife, having a family of her own,

should be allowed to select and establish a homestead by

her own residence upon it with her family."

Plaintiff in error cites the case of Power vs. Burg, IS Mont.^

as authoritv that the testimonv should have been admitted for

the purpose of showing the goo.d or bad faith of the homestead

claimants. He does not insist upon this proposition, and evi-

denth' understands full well that the case is not applicable.

The case of Power vs. Burg arose under a different statute

from the one which we are now considering. A statute which
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did not require the filing of a declaration of homestead^ and

made the right to claim a homestead dependent at all times

npon nse and occnpancv. The question in the case was whether

Burg could claim a tract of land as a homestead upon which ho

had never made anv l^ind of improvements, and Avhicli was

never occupied by him or his family for any purpose whatever,

by simply claiming that he intended to improve the same and

occupy the same for a home. Upon the question of his good

fatih in making the claim that he intended to occupy the same

as a home, the court permitted the introduction of a homestead

entry made upon the public lands of the United States by Burg.

Had the testimony shown that Burg was actually occupying and

living upon the land claimed as a homestead, there would have

been no question of good faith in the case, and the court would

not have admitted the testimony.

In the case at bar the question of good faith did not arise,

the only question being whether the defendants in error com-

plied with the law of the state of Montana, in selecting the

homestead, which they claimed. If they did so comply with the

law, their intentions for the future were wholly immaterial.

III.

THE TWO-HOUSE QUESTIOK

Plaintiff in error contends that the defendants in error sliouhl

have been allowed to hold but one of the houses Avhich Avere

situated upon the lot clainu^d by them as a homestead, and the

assignments of error by which it is S(Uiglit to raise this question

are tlie exceptions taken to tlie refusal of the court to give cer-

tain offered instructions, which instructions are found on pages

38 and 39 of the transcript, wliich told llio jury in effect that

tlie character of tlie proi)('rty, wlietlicr a ]iomes\ead or not,
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should be determined by the principal use to which it was

placed.

The testimony shows without contradiction that the lot

claimed as exempt was less than one-fourth of an acre in area

;

that upon the front part of said lot, facing the west, had been

]:inh wliat is tcriuod in iln k^^timrny i\^ two houses, but what

we think the testimony shows in effect to l)e one liouse only.

The house which the Mcraffery's used entirely was built

before the other house, but the houses were joined together by

a porch which was covered and passed from the original house

to the new. The front yard of both houses w^as a common yard

with no division fence, nor was there any division fence run

between the two houses.

At the back of the houses there was a temporary fence built

from the back end of what is termed in the testimony the ^^tene-

ment house,'^ wliicli fence separated the back end of the lots to

some extent. (See testimony, Pinegar, transcript, pages 3-1:

and 35, and map, page 36.)

There is testimony showing that the house called the '^tene-

ment house" was rented off, and on both before and after the

filins: of the declaration of homestead, but there is no testimonv

in the record showing that any portion of the front yard or any

definite portion of the back yard was ever exclusively occupied

or leased to tenants.

If the court should take the view of the law suggested by the

plaintiff in error, the material inquiry would be, what use the

house called the ''tenement house" and the land which has been

arbitrarily allotted to it by the plaintiff in error was put to at

the date of the filing for record of the declaration of homestead.

The only testimony upon this point, and it is absolutely un-

contradicted, is the testimony of Lizzie McCaffery, who testi-

fied that at the date of the execution of, and filing for record

of the declaration of homestead, the four rooms in the
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brick portion of the southerly house were rented to one Moohr

and his wife. Mary McCaffery and her husband were alter-

nately occupying one of the rooms of said southerly or tene-

ment house as a sleeping room.

Said witness also testified that for four or five years prior to

said date said southerly building had been rented to tenants in

a similar manner ; that the fence built from the northeast cor-

ner of the southerlv house was built of drva'oods boxes and

strips ; was about three feet high, and was built to keep the Mc-

Cafierv chickens out of tlie southerlv vard because tliev vrere

bothersome to the occupants of the southerly house ; and also

for the purpose of keeping the chickens out of the garden on

the south side, which was kept by the occupants and the Mc-

Caffervs iointlv.

That the lot covered by McCafferys' homestead declaration

contained less than one-fourth of an acre^ which fact was un-

contradicted. (See transcript, page 37.)

Mary McCaifery was the only witness who testified as to the

occupancy of said southerly house at the date of filing of the

declaration of homestead, and her testimony is uncontradicted,

and must be taken as true. All other testimony in reference

to its occupancy prior to the filing of this declaration, and its

occupancy subsequent to the filing, is wholly immaterial.

In Skinner vs. Hall, 69th Cal. page 198, the court said:

^'Conceding, as claimed by the appellants, that he went

back to the house for the purpose of qualifying himself to

file a new declaration, still it does not follow that his resi-

dence was not actual. He had taken up his alx)de in the

house and had slejDt there one night. His wife and child

did not go there witli him, but it was not absolutely neces-

sary that they should. One may have an actual residence

in a house thou£rh his familv be awav and he take his
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meals elsewhere, ^or is the fact that he slept there but

one night decisive of the question.

''After making an actual residence upon property one

may file and maintain a homestead upon it at the end of

a day as well as at the end of a month or a year. So one

may file and maintain a homestead upon property which

is partially rented out or used for other purposes than his

residence.''

We maintain that under the law of the State of Montana the

entire lot upon which the claimant's residence is located is ex-

empt, provided it does not exceed one-fourth of an acre in area

or the value of $2,500.00.

The sections of the Montana statute defining homesteads are

as follows

:

Section 1670, Code of Civil Procedure: The homestead con-

sists of the dwelling house in which the claimant resides and

the land on which the same is situated, selected as in this title

provided.

Section 1G93, Code of Civil Procedure: Homesteads may be

selected and claimed: (1) Consisting of any quantity of land

not exceeding one hundred and sixty acres used for agTicultural

purposes, and the dwelling house thereon and its appurtenances,

and not included in any town plot, city or village; or (2) A

quantity of land not exceeding in amount one-fourth of an acre

being within a town plot, city or village, and the dwelling house

thereon and its appurtenances. Such homestead in either case

shall not exceed in value the sum of $2,500.00.

Section 1670, supra, is identical with Section 1237, Civil

Code of California.

Section 1693, supra, is not found in the code of California,

nor has it ever been incorporated in the laws of that state so

far as we are able to determine, but the section which corres-

ponds to it is Section 1260, Civil Code of California, w^hich
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reads as follows : Homesteads may be selected and claimed, first,

of not to exceed $5,000.00 in value, by any head of a family

;

second, of not to exceed $1,000.00 in value by any other person.

Section 1693, swpra, of the Code of Montana, not having

been borrowed from California, has never been construed by,

the courts of that state, and the decisions on the homestead law

of that state are not controlling, under this section of the home-

stead law, in the State of Montana.

If Section 1670, supra, stood alone, the question now pre-

sented to the court would be one of much difficulty. The de-

cisions under similar statutes are very conflicting, but the in-

troduction into the laws of Montana of Section 1693, supim,

has greatly simplified the decision of this case and the construc-

tion put upon this section by the Supreme Court of the State of

Montana, which construction is controlling in the United States

Court, has obviated any difficulty which might have been en-

countered in its determination.

The case of Yerrick vs. Higgins, 22d Montana, page 502, is

a case where the homestead claimant had included in his decla-

ration of homestead two lots, the total area of which exceeded

by 2,100 square feet one-fourth of an acre. The excess in area

could have been taken off the east side of lot 5 without disturb-

ing the dwelling by cutting off a strip lengthwise of his lot 16.2

feet in width.

The question presented to the supreme court was whether

this excess in the declaration of homestead rendered void said

declaration and subjected the whole of the property to execu-

.ior.

The supreme court, in discussing these two sections of tlie

Code, said:

''The former of these provisions defines a homestead \\\

general terms. The latter limits this general definition and

specifies particularly the subject-matter to which the selec-
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tioji and claim may apply. Standing alone, the general

definition would leave no limit to the amount or vahie of

the pro[)erty selectecl and claimed provided claimant rc^

sided in his dwelling \\]K>n it. Under this latter provision,

then, if the property under which the homestead is to he

selected is outside a town plot, city or village, the home-

stead may not exceed 160 acres in area nor $2,500.00 in

value. If it is included in a town plot, city or village, the

homestead may not exceed one-fourth of an acre with the

same limitations to value. This language is clear and ex-

plicit.

"The declaration must, therefore, be in conformity with

both these limitations imless by some other provision or

by just implication from all provisions on the subject there

be some way by which the failure to conform can be ex-

cused.''

The court, after discussing the provisions stated, applicable

to cases where the creditor is dissatisfied with the estimated

value placed upon the homestead by the claimant and the way

in which he mav have the value judiciouslv ascertained and de-

clared, proceeds to say

:

"The policy of the area limit, however, is based upon

a different principle. The code contains no provision by

icliichj, after the Iwmestead has once been selected, there

can he a readjustment of the area and the surplus taken by

the creditor.

"If the selection is in compliance with the law, within

the value limit, and remains there, the claimant is bevond

the pursuit of his creditors and so far as they are con-

cerned he may forever after retain the specific property

selected except when the judgment has been obtained be-

fore the declaration is filed and when the judgment is

actually made a lien upon the homestead. From and after
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the declaration is filed for record the premises therein

described constitute a homestead and in no case shall the

homestead be held liable for the debts of the owner except

as provided in this title. ^ ^ ^

^'The question, then, as to what is a compliance with

the law in respect of the area to be claimed must neces-

sarily be answered in the statement that the premises de-

scribed in the declaration must fall within the statutory

limit, otherwise, the declaration is ineffective to exempt

the property claimed. We are confirmed in this conclu-

sion when we remember that area is a matter of accurate

measurement and easily ascertainable. It is not a matter

about which men may differ. The claimant has it within

his power to state it as a fact, and the policy of the statute

is that he shall do so. If he can describe in his declaration

premises containing greater area than the stattite allows

and still be held to have complied with the law, then he

can bv his own disregard of the actual fact and because

there is an absence of specific p^'ovisions of law by which

his creditors can contest his claim, secure a greater ex-

emj)tion than the law provides for him. Tlie statute re

quires the claimant to describe the premises he claims, not

the premises within which his homestead is included, or

out of which it may be carved. And this requirement is

neither harsh nor unjust. It simply demands of the claim-

ant that he be honest and state the truth. The statute

points out the way by which he may secure his exemption.

He has but to follow and he is secure. If from his own

carelessness or from fraudulent motives he fails to ob-

serve the law, he must suffer the penalty.''

Xo language can be plainer than this. It conclusively estab-

lishes the fact that the homestead claimant in a city or town

is entitled to one-quarter of an acre without any restriction as
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to its use, provided only that his residence is located thereon

and the entire value of the lot and improvements does not ex-

ceed $2,500.00.

In Clark vs. Shannon, 1st 'Nev. 568, a homestead was claimed

by Shannon upon two adjoining lots, npon one of which he

resided with his wife, and on the other lot he had a livery stable.

Each lot was 50 feet by 100 feet, the two together making a

square of 100 feet. One Clark attemj)ted to foreclose a mort-

gage on the lot npon which the livery stable was situated, which

mortgage was executed by Shannon Avithout the concurrence of

his wife, and Shannon resisted the decree for foreclosure on

the ground that when he executed the mortgage the stable lot

constituted a part of the homestead property, and was not

bound by mortgage in which the wife did not join.

The court, by Beattie, J., says

:

^^The only question raised in tlie court below was

whether, under the circumstances of this case, the stable

lot did constitute a part of the homestead property. The

court below held that the homestead Avas confined to the

lot on which the dwelling was situated, and did not include

a separate lot whicli was devoted to business purposes."

The court, in reversing the judgment by Beattie, J., says:

^'We think there is no more force in the other objection

that a distinct portion of the property was devoted to

business purposes. The only limitation of the right to

select the homestead lands is that they shall not exceed five

thousand ($5,000.00) dollars in value. We do not think

it was the policy of the law to preserve only a residence

for the family of the insolvent debtor, but to secure also

the means of making a living. To give an insolvent debtor

a fine house to live in, Avithout any means to support his

family, Avould be an injury to his creditors, Avithout a cor-

responding benefit to the debtor. But to protect him in
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the eujovment of a cheap and modest house for his family,

together with such adjacent lands or business houses as

will enable him to decently support his family, would be

a wise and humane policy. We think such was the in-

tention of the law. If a person is protected in the enjoy-

ment of a homestead -consisting of several hundred acres

of land, not more, perha]is, than an acre is necessary to a

house, garden, yard and all outbuildings necessary to the

proper enjoyment of his residence. All the balance is de-

voted to the business of farming by which he makes his

living. Yet it has never been questioned but that farms

might be set aside as homesteads. Why then not a shop,

a stable, a store house, or a hotel, be set apart with the

homestead lands as readily as a farm, if the whole does

not exceed in value the sum of five thousand ($5,000.00)

dollars ? We can see no reason for the distinction. We
think then this property, if so claimed, would be exempt

from execution as a part of the homestead. If exempt from

execution, is it not equally exempt from the operation of a

mortgage, executed without the concurrence of a Avife ?

It was a part of the identical land on which the residence

was situated. The Avliole toa'ether was worth less than

five thousand ( $5,000.00) dollars. Was not the building

and occupancy of the house a dedication of the entire tract

as a homestead, or rather did not the establishment of a

homestead on that tract of land attach to the entire tract

the privilege of exemi)ti('n from forced sale, so long as the

whole tract with its improvements was worth less tlian

five thousand ($5,000.00) dollars? If so, it appears to

us, the husband could not by his own act, without the wife,

mortgage a part of the tract, although he left a portion

of it unincumbered."

Goldman vs. Clark, 1st Xev. GOT.
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In Smith vs. Stewart, 13 Xev. 65, the rule announced in

Clark vs. Shannon, supra, was approved, notwithstanding the

change in the statute laws of Xevada in the meantime, and the

conrt, by Leonard, J., on pages 75 and 76, says:

^' Shall it be said, then, unless the law compels the con-

fession, that an industrious mechanic who owns a town lot

upon which is his cheap dwelling, cannot invest his sav-

ings in a shop upon another portion of the lot, and call to

his aid steam or water power, if he does not pass the five

thousand dollar limit, without losing the law's protection,

not only as to the shop, but even the land upon which it

stands ? The shop is in fact a part of the home place, and

as important a part as the house itself. The land upon

which it is built is a part of the house lot, and a dedication

of that to homestead uses cames with it the tenements

and hereditaments thereon."

Further on in the opinion the court says

:

"Tlie appellant's construction would strip every ranch-

man of his land outside of that upon which his dwelling

.and its aj^purtenances are situated, because his farming

lands are not more ^necessary or convenient' for home pur-

poses than are the stores to respondents in this case. The

farm lands and baras are surely convenient and necessary

;

they assist in the support of the family : but they are

neither, in the sense of the word 'homestead,' as used by

counsel for appellant ; they are neither, for the purpose of

affording a family shelter ; but they are both, as we think,

when used in the sense intended bv the lesrislature, as in-

interpreted in Clark vs. Shannon.''

In Hubbell et al. vs. Canadv, 58 111. 425, Canadv

claimed a homestead upon a lot 60 by 120 feet. His dwelling

house was mostlv on the east half of the lot, about four feet of

it, and seven feet of the smoke-house were on the west half, as
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20 bj 45 feet on the west half, which set back six or eight feet

from the end, which was in the occupancy of a tenant. The

whole lot did not exceed in value one thousand ($1,000.00) dol-

lars. The plaintiffs in error claimed under an execution sale

against the said Canady for that portion of the lot upon which

the store in the occupancy of a tenant was situated. Canady

filed a bill in equity to protect his rights to the whole of the

homestead.

The court in deciding the case, by Sheldon, J., says:

''The points made by the plaintiffs in error are, that the

storehouse was not part of the homestead ; that Canady is

lx)und by the judgment recovered against his tenant, and

a delay in filing the bill shows such laches as will prevent

the court from entertaining" it."

''Eeinbach vs. Walter, 27 111. 393, is cited in support

of the position that this storehouse was not part of the

homestead. That was a case of two lots not exceeding,

tos^ether, one thotisand dollars in value ; the homestead

law was not held to apply, btit the court said that if it did,

they should be inclined to hold that the store and ware-

house and the grounds used for the business done in that,

did not constitute a part of the homestead. But here is

only one lot of ground, sixty by one hundred and twenty

feet. The homestead exemption as given by the statute

embraces 'the lot of "'round and 'the buildino-s thereon

occupied as a residence and owned by the debtor, l)eing

a householder and having a family, to the value of one

thousand dollars.' Tlie whole lot of gTound is covered by

tlie exemption, not some part of it, and the lot included

all the buildings upon it. We are not to regard the in-

tention of the legislature as being only to save a mere

shelter for the debtor and his family, but that it was the
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purpose to give him the full enjoyment of the whole lot

of ground, exempted to be used in whatever way he might

think best for the occupancy and support of his family,

whether in the way of cultivating it or by the erection

and use of buildings upon it, either for the carrying on

of his own business or for derivino; an income in the wav

of rent. We cannot accede to that narrow construction of

the statute, which would take away the storehouse as not

being a j^art of the homestead."

The above case, decided under a statute very much like the

statute of Montana, with reference to the amount of land al-

lowed to be claimed as a homestead, has certainly a gTeat deal

of weight upon this question, and we think the reasoning of the

case commends itself as being sound and in accordance with the

spirit and objects of the homestead laws. The facts in the

above case could hardly be more like the facts in the case at

bar. There the homestead claimant had rented the storehouse,

a distinct portion of the premises. Surely a much stronger

case of the segregation of a portion of the homestead premises

than can be claimed in the case at bar. But vet the court held

that the residence of the homestead claimant on the lot made his

title good as to the whole of the homestead claim. The forego-

ing case was approved and quoted from at length, in the case

of Stevens vs. Hollingsw^orth et al., 74 111. 202, in which last

mentioned case the court, by Schoffield, J., on page 208, said:

^'While evidence has been received to show that two or

more subdivisions of real estate constitute a lot, within the

meaning of the homestead act, in no instance has the evi-

dence been received to show the lot was less than a sub-

division, simply because the debtor used a portion of it

for prosecuting his business. It would be difficult to ex-

plain, upon any principle of correct reasoning, why the

farmer shall have his farm of eighty acres adjoining his



dwelling house on a town lot^ and yet the mill of the miller^

or the shop of the mechanic, although on the same lot with

his dwelling house, shall not be exempt. Or, narrowing

the application, why the garden, stables, yards, orchard,

etc., shall be exempt, and the shop, mill or business house,

although indispensably necessary to earn a support for

the family, and located on the same lot of gTound with the

residence, shall not be exempt. The homestead, however,

is not limited to the ground occupied by the residence,

but to the lot of ground and the buildings thereon, and

each is presumably of the same importance to the debtor."

In the case of Bailey vs. Banknight, 25 S. W. Rep. 56,

where the homestead claimant built a house on a lot adjoining

his homestead, and occupied it with his family, renting the old

house, except one room which his family continued to use as

a parlor and bedroom, the lessee also sometimes using it as a

parlor ; his family took their meals with the lessee in payment

for rent, it was heldv that both lots upon which were situated

both the old and the new house, constituted the debtor's home-

stead.

In Hancock vs. Morgan, 17 Tex. 582, where the homestead

claimant had rented a portion of the j^remises and built a fence

separating himself from his tenant, it was held that such acts

did not subject a homestead to forced sale.

In Winland vs. Holcomb, 3 X. W. Rep. 341, where the judg-

ment debtor owned a three-story brick building, occupying the

second story as a residence for himself and family, the first

story being occupied by his tenant at will, the third by his ten-

ant under a written lease for five years, and for the further

term of five years, if the tenant should so choose, it was hehl

that the entire building Avas exempt, and the court, by Gilfillan,

J., said

:

"The defendant could devote the third story of his build-
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ing to any use lie chose without affecting the exemption

;

so that, even if there were no practicable difficulty in sepa-

rating the third story from the remainder of the property,

for the purpose of a levy and sale, it could not through an

execution be appropriated to the satisfaction of the judg-

ment; and what cannot merely because of the exemption

be so appropriated through an execution, cannot be so ap-

propriated by any proceeding of a court, ^ow, the order

under consideration is in effect an appropriation of this

third storj^ for a term of years until July 1st, 1881, cer-

tainly, and for five years longer if the lessee in the lease

choose to continue the tenancy to the satisfaction of the

judgment; that story and the right to the use of it,

is for that time taken from the defendant. If by an order

a court may deprive him of the right to use it for two or

seven years, it niaj for any longer time. The power of a

court to so deprive him of its use is not affected by the fact

that there is an outstanding lease ; if it were, then it would

not be true, as held in Kellj- vs. Baker, that the owner may

devote the part of the property exempted, not actually used

as a dwelling, to any use he chooses, without removing the

exemption from that part."

In Layson vs. Grange, 29 Pac. E-ep. 585, where a debtor

owned a house and three lots containing less than one acre with-

in the limits of the city, upon which he resided with his family,

and also had a carpenter shop which he afterwards converted

into rooms, which he rented to a family, but did not lease any

portion of the ground, but simply gave the tenant the right of

ingress and egress to and from the premises, and reserved the

basement of such building for his own use, as well as the lot

upon which the building was situated, it was held that the whole

property was a homestead and as such was exempt from forced

sale upon execution.
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In Phillips vs. Roonej, 9 Wis. 70, 76 Am. Dec. 244, under

a statute, ^vhich reads as follows:

Section 51, ^^A homestead consisting of any quantity

of land not exceeding fort}^ acres, used for agricultural

'purposes, and the dwelling house thereon, and its appurte-

nances, to be selected by the owner thereof and not included

in any town plat or city or village, or instead thereof, at

the option of the owner, a quantity of land not exceeding

the amount of one-quarter of an acre, being within a re-

corded town plat, or city, or village, and a dwelling house

thereon, and its appurtenances, owned and occupied by

any resident of the state, shall not be subject to forced sale

on execution, or any other final process from a court, for

any debt or liability contracted after the first day of Janu-

ary, in the year One Thousand Eight Hundred and Forty-

nine.'^

It was held that the benefit of the exemption was not lost by

the owner's neglect to use a portion of his dwelling house with

his family, or by appropriating the same portion to some other

use. In fact, the homestead claimant had leased the basement

of the building and the first story, consisting of a room 20 feet

front by 150 feet deep, and the same was occupied by tenants

under him as a wholesale and retail store. The court, by Cole,

Justice, says in its opinion

:

^^The language of the statute is so clear, precise and

unambigTious that there can be but little difiiculty in ar-

riving at its real meaning. The counsel for appellant in

a very able argument, which he addressed to the court

ujwn this case, asked what was to be understood as a home-

stead, ill an ordinary, familiar and popular sense of the

word. I think I can substantially adopt the defiuition

which he gave, and which I think the word must have as

used in this statute, that is, a homestead is the land in a
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citj not exceeding the prescribed amount npjn which is

the dwelling house, or residence, or habitation, or abode

of the owner thereof and of his family. Evidently the

statute does not contemplate that this dwelling house, or

habitation, or abode thereon shall be constmcted in any

particular style, or built in any particular prescribed

manner. But it is to be in good faith, and truly, the dwell-

ing house, or residence, or abode of the owner and of his

family, in order to be exempt."

In Kiesel vs. Clemmens, 56 Pac. p. 84, tlie court, by Huston,

C. J., said:

"The only question presented by this record for our

consideration is : TTas the property described in the decla-

ration of homestead, at the time the same was made and

recorded, subject to be declared upon as a homestead under

the statutes of Idaho ? The district court held that, by

reason of said premises being occupied by defendant and

his family as a hotel at the time the declaration cf home-

stead was filed, the same was not subject to homestead

declaration, and the declaration filed thereon was void

and of no effect to exempt said premises from le^^' and sale

on execution. Witli this conclusion of the district cmrt

we cannot agree. The character of the occupancy or use

of the premises claimed as a homestead, so long as the

same is occupied by the declarant as a residence and a

home for himself and family, is immaterial under the

statutes of this state. The only limitations prescribed by

the statutes of this state to the acquisition of homestead

rio'hts are residence and value. There is no distinction in

our statutes, as there is in many of the states, l)etween real

estate located in the town, city or village, and lands used

and occupied as a farm. There is no limitation in our

statutes upon the amount of land tliat may be included in
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a hoiiiesteacl, so long as it is occupied as a residence, and

does not exceed in valne the limitations prescribed by the

statute. If other limitations are deemed requisite, they

must be fixed by the legislature and not by the courts."

So in the case at bar, the leo'islature bavins;' fixed bv Section

1693, Civil Code of Montana, the amount cf land which can be

claimed and selected as a homestead, and the value of the prop-

erty which may be held by a homestead claimant, no other limi-

tations are allowable, and the lot claimed as a homestead being

actually used as a residence for the family of a homestead

claimant, the hcmestead exemption by force of the law includes

the whole of the lot and premises, provided that it does not ex-

ceed in area one-quarter of an acre of ground.

In the case of Skinner vs. Hall, 69 Cal. 195, the homestead

claimant prior to the time of his declaration of homestead which

was in question, had rented his house and lot by the month for

the monthly rental of $15.00. On the day prior to the filing

of the declaration of homestead, which was in question, he made

an arrangement with his tenant by which he gave up part of

the rent and was permitted to occupy the front room of the

house, and on the night of the day prior to the filing of said

declaration of homestead, he tO(;k to the room some Ix^dding and

slept there. He then filed his declaration of homestead on the

25th dav of Januarv, 1881. liavinc: on the same dav filed a

declaration of abandonment of prior homestead claimed by him

on the same premises. He then continued to sleep in the room

until May, 1881, when the tenant gave up the house, and the

wife and child of the homestead claimant joined him and occu-

])ied the i)remises.

The court in deciding this case, after maintaining the validity

of tlie homestead declaration filed under the circnmstances as

al)Ove set out, goes on to say in the o})inion

:
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"So one may file and maintain a homestead upon prop-

erty which is partially rented out or used for other pur-

poses than his residence. (Ackley vs. Chamberlain, 16

Cal. 181; Phelps vs. Rooney, 9 Wis. TO.) It is also

claimed for the appellants that the south half of the lot,

back as far as the poultry yard fence, was not impressed

with the character of homestead, and to that extent, at

least, the court erred in its conclusions. As has been seen,

the whole lot was but 62 feet wide and was all enclosed. It

was divided by a fence running back to the poultry yard,

and the outbuildings and house were upon the northern

half. Still, the court thought it all constituted a home-

stead and was exempt from forced sale ; and we cannot

say its conclusions were not justified by the facts.''

In the case of Heathman vs. Holmes, 94 Cal. 291, the court,

in discussing this question, said, on page 294 of the opinion:

"We think the court below erred in disallowinsr the

injunction. We have not been referred to any decision

of this court where the facts were exactly like those of the

case at bar ; but it has been held here that using a building

partly, or even chiefly, for business purposes, or renting

part of it, is not inconsistent with the right of homestead,

provided it is, and continues to be, the bona fide residence

of the family."

Plaintiff in error states in her brief that Section 1693 of the

Civil Code of Montana is a continuation of the law as it for-

merly stood in Montana under the Compiled Statutes, and that

said law was borrowed from the state of Califomia, and much

of her argimient is based upon the proposition that Section

1693 of the Civil Code of the State of Montana, mpm, was at

one time the law in California, and that the decisions of that

state have construed the same favorablv to her contention. This
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statement is entirely erroneous. Xo similar provision was ever

contained in the laws of California. The statute of California

at the time of the decision of Gregg vs. Bostwick, 33 .Cal. p.

225^ is given in the opinion of the court, and is as follows:

"The homestead, consisting of a quantity of land, to-

gether with the dwelling house thereon and its appurte-

nances, not exceeding in value the sum of five thousand

dollars, to be selected by the husband and wife, or either

of them, or other head of a family, shall not be subject to

forced sale on execution, or any final process from any

court, for any debt or liability contracted or incurred after

the passage of the act to which this is amendatory.''

It will be observed that this statute does not grant to the

homestead claimant a specific area of land with the dwelling

house thereon, as is done by Section 1693 of the Civil Code of
«

the state of Montana. And even under this section of the stat-

ute the ruling of the California courts has not been uniform.

Prior to the case of Gregg vs. Bostwick, it was held in Cali-

fornia, in accordance with the very learned decisions and sound

reasoning of the ^N^evada courts, that although a specific quan-

titv of land was not wanted, vet, if the value did not exceed

five thousand dollars, it would all be exempt, provided the

dwelling house Avas situated thereon, no difference what use the

premises were put to, and since the decision of the Gregg vs.

Bostwick case, the courts of California have departed from the

doctrine therein enunciated.

See : Skinner vs. Hall, supra.

Heathman vs. Holmes, supra.

To show that Section 1693, supra, or its equivalent, was never

in tlie Code of California, the court's attention is invited to

Gaylord vs. Place, 98 Cal. p. 4Y8, in which the/?ourt said:

"A homestead in the country may include a farm,

wliether it coutaiiis a hundred or a thousand acres, and
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whether it is used for the ordinary purposes of farming

or for grazing and raising stock. The only tests are use

and vahie. Its value must not exceed five thousand dol-

lars, and its use must be primarily as a home for the fam-

ilv. Whatever is used beins: either necessarv or convenient

as a place of residence for the familj-, as contradistin-

guished from a place of business, constitutes the home-

stead, subject to the statutory limit as to value."

Plaintiff in error has cited many cases in support of her con-

tention that will, almost uniformly, be found to be under home-

stead statutes in Avhich the definition of a homestead is given,

as it is in Section 1670 of the Code of Civil Procedure of the

State of Montana, Avith a limitation only as to value. This

renders such cases inapplicable to the homestead laws of the

State of Montana. Wherever the decisions -have been under

statutes analogous to Section 1693, siiiira, they are invariably

in accordance with our contention as to the proper construc-

tion, and, as we have heretofore said, we think the construction

of this section has been settled in the case of Yerick vs. Hig-

gins, supra.

Adopting, however, the doctrine of principal or primary use

insisted upon by plaintiff in error, she was not entitled to the

instructions asked for, for the reason that the tetstimony, as

we have heretofore stated, is uncontradicted as to the character

of the use to which the whole of the premises claimed were put

to at the time of the filing of the declaration of homestead, and

this testimony shows the entire premises to have been then used

primarily as a homestead for the defendants in error. The

whole of one house and one room of the other Avas used for the

family, and four rooms only of the addition to the older house

was rented to tenants. The front yard w^as used in common,

there was no division fence betAveen the houses, and that por-

tion of the back yard Avhich Avas separated by an improvised
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fence, was used in common as a garden spot. Tiie whole was

enclosed bv a substantial outside fence. The following: cases

demonstrate that the mere leasing of a portion or a majority

of the rooms of a house does not destroy the homestead char-

acter of the premises:

Hubbell et al. vs. Canady, supra.

Layson vs. Grange, supra.

Hancock vs. Morgan, supra.

Bailey vs. Banknight, supra,

Winland vs. Holcomb, supra.

Phelps vs. Rooney, supra.

Kiesel vs. Clemens, supra.

Skinner vs. Hall, supra.

The testimony of Pinegar, Transcript, p. 34, and the map,

Transcript, p. 36, and the testimony of all other witnesses,

show that the plaintiff in error arbitrarily segTegated the south-

ern portion of the lot and sold it separate, claiming it to be not

exempt. That she included in this portion of the lot land which

had never been divided from the other by any division fence,

and had never been leased by the homestead claimant at any

time to tenants. The front yard, about two feet of the passage-

way between the two houses, and that portion of the premises

and the room which was occupied by the McCafferys at the time

of the filing of the declaration of homestead. She thus sold

more land, and claims more as subject to execution, than under

any feature of this case she would be entitled to claim, and,

therefore, the entire sale would be void.

We very respectfully submit that under the authorities and

Section 1693, of the Civil Code of Montana, the defendant in

error was entitled, having filed the proper declaration, to claim

as exempt the entire one-quarter of an acre, notwithstanding

four rooms of one of the houses situated thereon was leased to
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tenants, provided the value of the one^quarter of an acre did not

exceed twenty-five hundred dollars, and that the judgment of

the lower court should be affirmed.

Eespectfully submitted,

WILLIAM B. RODGEES,

Attorney for Defendants in Error.
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ARGUMENT IN REPLY.

It being provided in the stipulation on file that a

reply brief may be filed on or before October 15th, counsel

for plaintiff in error respectfully ask the Court to receive

and consider the following reply to the argument of coun-

sel for defendants in error.

THE STAMP QUESTION.

Counsel for defendants in error erroneously infers

that plaintiff '^does not insist upon the first ground of her

objection," to-wit, "that said instrument (the homestead

declaration as distinguished from the certificate of ac-

knowledgement thereto) offered in evidence was not

stamped as required by the laws of the United States, in

force at the date of its execution." Counsel for plaintiff

have not withdrawn this objection, and ask its considera-

tion.
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Counsel for defendants maintain (1) that the copy

in the record (Tr. pp. 27-28) of the homestead declara-

tion offered in evidence by the defendants, and admitted,

does not show that the declaration was not stami>ed, be-

cause said copy purports to be only the copy of an instru-

ment or paper, and a stamp is not a part of any paper or

instrument to which it is affixed, and would not neces-

sarily appear upon a copy thereof; and (2) that the objec-

tion to the admission of the declaration on the ground (Tr.

p. 28, 1. 29), "that the notarial certificate to said instru-

ment offered in evidence was not stamped as required by

the laws of the United States in force at the date of its exe-

cution," was not sufficiently specific because

(Defts. Br. p. 4, 1. 16 et seq.), "it cannot be told

therefrom whether the admission of the declaration was

objected to because the stamp was not of large enough

denomination, or because the stamp was uncanceled, or

because there was no stamp of any denomination upon

* * * the certificate of acknowledgment, or because

the stamps had been put on after the filing of said declara-

tion for record without the formalities required by law in

obtaining the permission of the internal revenue collector

for the district and having the same canceled by him.''

To the first point, our reply, which is perhaps as tech-

nical, but fully as logical as the objection, is, that what

was offered in evidence was the homestead declaration

(Tt. p. 27, 1. 1, 2) and that as the stamp, according to

defendants' argument, was not part of the declaration, it

was not included in the offer of the declaration, so that

the offer, being of a homestead declaration without a
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stamp, should have been refused under the objections, and

the admission of the instrument was error.

Under the second point urged bj defendants it must

be admitted that the objection quoted therein is ambig-u-

ous, by reason of the inadvertant omission of a comma

after the word ^^stamped.'' The objection was made on the

ground that there was no stamp on the certificate of ac-

knowledgment, and was decided on the theory that the

acknowledgment required no stamp.

Under rule 14, sub'd 4 of the Rules of this Court, pro-

viding that when the judge of the lower Court deems it

necessary or proper that an original paper of any kind

should be inspected in this Court, he may cause the same

to be transmitted to this Court where it will be received,

and considered in connection with the transcript of pro-

ceedings, we asked the judge of the trial court in this case

to cause said original homestead declaration to be trans-

mitted to this Court, which has been done. An examina-

tion of said instrument shows it to be entirely unstamped,

and the points which defendants attempt to make are there-

fore disposed of. Where a copy of an instrument in the

record cannot in the nature of things show its actual con-

dition or what it contains, we deem it a proper case for

asking the transmission of the original for the inspection

of the appellate court. The reason for the practice of

transmitting copies instead of originals to the appellate

court is, on account of the greater convenience and be-

cause, ordinarily, a copy will advise the appellate court

of the condition of the original as fully as may be neces-
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sarj. And when this information cannot be afforded by

a copy, the original should be sent.

Defendants next urge ( Dfts.. Br. pp. 7-12
)

, that the

provision in Schedule A. of the War Reyenue Act taxing

"Certificates of any description required by law not other-

wise provided for in this Act" does not include the certifi-

cate of acknowledgment of a homestead declaration, be-

cause,

(1) Such certificate is properly described as "proof

of acknowledgment," and congress would have used that

term if it had intended to tax such certificate, and that^

by reason of the common use of the term "proof of acknow-

ledgment" as applied to such certificate, there is at least a

doubt raised as to whether congress intended to tax a cer-

tificate of acknowledgment, which doubt must be resolved

in favor of the person taxed.

2. That the tax, if intended to be imposed on a cer-

tificate of acknowledgment, is a tax on the Notary taking

the acknowledgment, or upon the official duty performed

by him as an ofl&cer of the State of Montana, and that

congress has no power to impose, a tax upon the function

of a state government, or upon the acts of an officer done

in the performance of those functions.

Under the first point, it is sufficient to^ say that de-

fendants- argument is based on a mis-statement of fact.

Nowhere in the Montana Codes is the certificate of acknow-

ledgment referred to as "proof of acknowledgment." Thus

the sections of the Code referred to by counsel for defend-

ants (which defendants' counsel does not quote, as re-
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quired by Rule 24, sub'd c, and which appear in the Civil

Code, and not in the Code of Civil Procedure as stated by

him
) , read as follows

:

"Sec. 1600. The proof of acknowledgment of an in-

strument may be made at any place within this state be-

fore a Justice or Clerk of the Supreme Court or a Judge

of the District Court.

"Sec. 1601. The proof or acknowledgment of an in-

strument may be made before either : ( designating certain

officers).

Sec. 1602. The proof of acknowledgment * * *

may be made before either: » *

Sec. 1603. The proof or acknowledgment * * *

mav be made * before either : * * *.''

It will be observed that in Section 1600 and Section

1602, the phrase is "proof of acknowledgment," whereas in

Section 1603 and Section 1603, the phrase employed is

"proof or acknowledgment."

In the corresponding California sections, from which

these Avere copied (Cal. C. C. Section 1180-1183), the uni-

form phrase is "proof or acknowledgment." The word

"of," where it occurs in the Montana sections quoted, is,

therefore, clearly a misprint for "or," so that the phrase

should read in all of the sections "proof or acknowledg-

ment."

The proof of an instrument is its authentication other-

wise than by a certificate of acknowledgment, as, for in-

stance, by the testimony of a subscribing witness taken
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before an authorized officer, reduced to writing and authen-

ticated in such a way as to entitle the instrument to record

;

while the acknowledgment of an instrument is the state-

ment of the person executing it that he "executed the

same/' made to an officer who certifies it in the form of a

certificate of acknowledgment, whereupon the instrument

becomes entitled to record.

The sections quoted provide for taking this proof or

acknowledgment before an officer; the certificate is not

taken hefore the officer but is made by him ; and then the

officer, having taken the acknowledgment, must attach to

the instrument a certificate of acknowledgment under Sec-

tions 1573, 1608 and 1609 of the same Code (See Plfs. Orig.

Br. p. 15).

Under the second point defendants' counsel quotes

Section 7 of the War Revenue Act providing that no one

shall "make, sign, or issue or cause to be made, signed or

issued, any instrument * * * without the same being

duly stamped * * * or without having thereupon an

adhesive stamp to denote said tax * * *." We sub-

mit that the obvious meaning of this provision is, that

where one person causes another person to make, sign, or

issue an instrument without the same being duly stamped,

the former is liable for the payment of the tax, and not the

latter ; and that it is the duty of the former, and not the

latter, to furnish and affix the stamp. Otherwise, when

a person takes an instrument to a notary before whom he

acknowledges it, and no stamp is placed upon the certifi-

cate of acknowledgment, both would be liable for the omis-

sion, the notary for signing the certificate without affixing



a stamp, and the principal for causing the acknowledg-

ment to be taken and the certificate added, without him-

self affixing the stamp. The stamp is a tax. If a person

makes his own promissory note, he is, of course, liable for

the tax. If his agent, acting within the scope of his authon-

ty, makes the note in the principal's name, without affixing

a stamp, it is evidently the principal and not the agent

who is liable to pay the tax, although he did not sign the

instrument, but "caused" it to be signed. The agent signs

the instrument, but is not thereby made personally liable

to pay to the government the amount of the tax. Whether

the agent w^ould be liable to the penalty imposed for non-

stamping, in said Section 7, it is not necessary to decide;

this suit is not brought to collect a penalty. The utmost

that could be claimed under Section 7, is, that it forbids

the notary making the certificate without the same being

stamped (by somebody). The section does not say that

one must not sign a paper, required to be stamped, "with

out stamping the same," but that he must not sign it "with-

out the same being duly stamped * * * or without

having thereon an adhesive stamp to denote said tax." In

view of this prohibition, the notary need not make the cer-

tificate at all, if he does not wish, unless a stamp is fur-

nished by the party in interest. There is no requirement

that the notar^^ furnish the stamp, and therefore there is

no tax upon the notary or his official functions. Sections

7, 14 and 15 of the War Revenue Act, quoted on page 23 of

Plaintiff's original brief, forbid the admission in evidence

or to record of an unstamped instrument which is required

to be stamped ; and the party in interest, offering it in evi-
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dence or for record, must at his peril see that it is prop-

erly stamped.

As shoA\'n on page 16 of plaintiff's original brief, the

Treasury Department has ruled that a certificate of ac-

knowledgment requires a stamp. The Department has

also ruled that a certificate must be stamped^ not by the

ofiicer making it, but bj the party in interest.

"Certificates required by law issued by any depart-

ment or officer of the government at the request of private

persons, solely for private use, should be stamped. The

stamp should be furnished by the person apj)lying for the

instrument and for whose use or benefit the same is issued

* * *." Dec. Comm. Int. Eev. Vol. 1, p. 312.

Also in Vol. 2 of said decisions, pp. 71-71 (Ruling No.

20,551), the question having arisen as to the taxability of

certificates of authority issued by the State of Missouri,

through the state insurance commissioner, to agents of

insurance companies, and also the question whether, if

such certificates were taxable, the stamp thereon should

be furnished by the State Commissioner who would exe-

cute the certificate, or by the insurance agent who secured

it, the Treasury Department held, under the advice of the

Attorney-General

:

a. That such certificate was taxable because not

necessary in the operation of the general machinery of the

state government, and because, the issuance of the certifi-

cate though an official act, was performed at the instance

of a private individual, in sening interests other than

those required to caiTy on the governmental macliinerw
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b. On the question as to who should furnish the

st^mp to be placed on the certificate, the ruling of the de-

partment reads

:

"Nor, because it is the duty of the Insurance Commis-

sioner to affix a 10-cent stamp to such certificate of au-

thority, does it follow that the state must pay such tax.

The law imposes the duty of affixing the stamp on the per-

son executing and issuing an instrument, but it does not

say that such person shall pay for the stamp. As you will

observe in the Attorney-General's opinion, the tax must

he paid by the party for whose use or benefit the same is

issued, which in this case, is the insurance agent. The

citizens of a state are citizens o,f the United States, and are

not exempt from taxation because in the course of their

business it becomes necessary for them to secure a certifi-

cate of authority from the state. The certificate is issued

at their instance and for their benefit, and they must pay

the tax."

The question, therefore, whether the notary, in tak-

ing an acknowledgment, acts judicially or ministerially, is

immaterial. Yet, in the Cyclopedia of Law (2d ed. ) voL

1, pp. 485-487, under the head of "Acknowledgments," it

is said, "The weight of authority seems to be in favor of

the view that the act is ministerial, and not judicial."

It is difficult to seei any judicial quality in the act of

a Notary in receiving a statement from the person execut-

ing an instrument that "he executed the sa^me," and then

certifying such statement. Under the former California

and Montana law, providing that the Notary, in taking the

acknowledgment of a married woman, must examine her
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separate and apart from her husband as to whether she

executes the instrument freely and voluntarily, a judicial

quality in the Notary's act may be discerned, and it was

such an acknowledgment under consideration in the Cali-

fornia case cited by defendants (Wedel vs. Herman, 59

Cal. 514). In the Cyclopedia of Law (2d ed.) vol. 1, pp.

187-188, under the head of "Acknowledgments," it is stated

that "in Mississippi a distinction has been made between

taking the acknowledgment and making the certificate, the

former being looked upon as a judicial and the latter as

a ministerial act." Under that view, the making and

signing of the certificate of acknowledgment which is to

be taxed, is a ministerial act. A similar distinction is

apparent] 3^ made in the above cited California case, where

it is held that the making of the acknowledgment is a neces-

sary part of the execution of a married woman's deed, bnt

that the "certificate of acknowledgment is not an essential

part of her conveyance. That, under the codes, is regarded

simply as record proof of the fact of acknowledgment *

* *. In taking the acknoicledgntent the officer acts

judicially."

It is provided in the California Political Code Section

801 (Montana Section 919),- that a Notars' and his sure-

ties are liable in damages for his official negligence. And

in Joost vs. Craig, 131 California 501 (63 Pac. 810), in

construing this provision, it is held that a Notary does not

act judicially in taking an acknowledgment.

And in the case of First National Bank vs. Roberts, 9

Mont. 338 the Court seems to hold that a Notary, in taking

an acknowkxlgment, does not act judicially.
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The duty of a Notary in taking an acknowledgment

has no connection with the administration of justice; he

is not acting under commission from any court; and the

paper acknowledged, with the acknowledgment thereto, is

and remains private property.

Counsel for defendants maintains, on pages 12-14 of

his brief, that the words ^^instrument, paper or document,"

in Section 14 of the War Revenue Law refers only to the

body of the instrument and not to the certificate of ac-

knowledgment thereto, to the principal thing and not to

the mere incident, to the homestead declaration and not its

acknowledgment; that such words refer to /'the thing

which is to be used in evidence," meaning the declaration

minus the certificate; and he says, ''The proof of acknow-

ledgment or certificate of acknowledgment is not the in-

strument, nor the paper, nor the document which was

sought to be introduced in evidence," and that, "The proof

of acknowledgment cannot by anj proper construction of

this statute be denominated an instrument, paper or a

document required by law to be stamped."

This argument appears to^ be the proverbial "grasping

at a straw," and in reply we would say

:

1. The certificate of acknowledgment was required to

be stamped, as heretofore abundantly shown.

2. Such certificate was offered and admitted in evi-

dence as a part of the declaration (Tr. pp. 26-28).

3. Under Section 1700 Mont. C. C, quoted on page 15

of the plaintiff's original brief, the certificate was neces-

sary to the validity of the declaration; and under the
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numerous authorities quoted on pages 27-31 of the same

brief the certificate was a necessary pre-requisite to record-

ing without which the recording Avas a "nullity/' and re-

cording was necessary to the yalidity of the homestead

declaration under Sections 1702 and 1703 of the Montana

Oiyil Code, quoted on page 31 of plaintiff's original brief.

It follows that defendants were compelled to introduce the

certificate in eyidence, as well as the declaration to which

it was appended, both to show that a complete declara-

tion was made and that the same was recorded. If defend-

ants did not put the certificate in eyidence, they failed to

proye a homestead. And as the certificate is required to

be stamped, it could not go in eyidence without being

stamped. A certificate of acknowledgment is always ap-

pended to another instrument, and, in a sense is an inci-

dent thereof. If, as counsel contends, the penalty of ex-

clusion from eyidence does not apply to the certificate, then

none of the penalties for non-stamping apply to it, and we

are driyen. to the conclusion that Congress imposed a tax

on certificates without intending that its collection should

be enforced. Counsel for defendants has argued that

Section 7 of the reyenue law (page 12, Dfts. brief) im-

poses a tax on the Notary making a certificate of acknow-

ledgment; but the same words "instrument, document or

paper'' are used in that section, so that his argument there

is that said words do refer to a certificate of acknowledg-

ment.

In the case of Reid ys. Mercantile Co. (Cal.), 58 Pac.

1004, the Court decided that tlie certificate of acknowledg-

ment of a homestead declaration was not part of the decla-



ration; it must, then, be a separate document. On the

other hand, if it is a part of the declaration, the require-

ment that the certificate be stamped is a require-

ment that the declaration be stamped in a particular part

thereof. The Revenue law imposes taxes on many classes

of certificates, and probably most of these are designed to

be appended to some other instrument which requires such

a certificate. Congress evidently intended that the tax

on these certificates should be enforced, otherwise it would

not have taxed them, and the means of enforcement, such

as exclusion from evidence, must be held to apply to them.

On pages 15-18 of defendants' brief it is urged

:

1. That the requirement in the revenue act that un-

stamped instruments be excluded from evidence, is not

binding on the state courts, because Congress has no power

to impose a rule of evidence on state Courts.

2. That the requirement that such instruments be

excluded from record is not binding on state recording

officers, "for the same reason."

The first point is immaterial in this case, as this is a

Federal Court. As we have stated (Plf. Orig. Br. p. 26;

1. 25 )
, these same decisions concede that the section ( Sec-

tion 14, Rev. xlct) is binding upon Federal Courts.

As to the second point, it seems to us that the require-

ment that county recorders exclude unstamped instruments

from record is both reasonable and necessary as a regula-

tion for the collection of the revenue, and that the second

point has much less force than the first point urged by

counsel.

The only Federal authorities on this point are cited
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on page 33 of plaintiff's first brief; and outside of what

appears in said eases neither of these points have ever been

decided, so far as we can find, by any Federal Court. Our

position is that the state cases cited in defendants' brief

on these points, and especially on the second point, if fol-

lowed, will nullify revenue statutes of the Federal govern-

ment which are reasonable and constitutional.

On pages 18-20 of defendants' brief it is urged

(1) That Section 14 of the War Eevenue Act could

have no application to a repeal portion of Schedule A or

to Schedule A after its repeal.

(2) That it is the uniform rule of law that when

the law imposing a penalty is repealed, the penalty can no

longer be exacted.

(3) That it is against public policy to hold that

when the law imposing ai tax has been itself repealed, that

the instrument which was the subject of the tax should

still be excluded from evidence on account of the non-pay-

ment of the tax.

Under the first point, we have abundontly shown (pp.

17-22, plfs. orig. Br. ) that the repeal of the tax is not retro-

spective, the tax still remains due despite the repeal of the

law imposing it; that is to say, said law is not repealed

but remains in force as to taxes already due.

On the second point, on page 19 of defendants' brief,

early Federal authorities are cited setting forth the com-

mon law rule that when a law is repealed the penalty for

its infraction falls with it. But Section 13 of the Re

vised StatutetJ of the United States, was designed to repeal.
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and did repeal this common laAV rule, as expressly stated

in the Federal authorities cited on pages 25 and 26 of

plaintiff's original brief.

In regard to the third point, in the case of United

States vs. Barr, quoted from on page 26 of plaintiff's orig-

inal brief, the Court, instead of viewing the perpetuation

of the penalty by Section 13 R. S. as against public policy,

expressed the opinion that Section 13 was "a salutary pro-

vision." It is proper that the government should collect

its dues, and that the repeal of a tax should not be al-

lowed to operate in favor of persons who have evaded its

payment or failed to contribute what was due from them

for the support of the government; if such persons are to

be excused, then those who have promptly paid their taxes

should have their money refunded.

Section 13, R. S. ^*s ai general saving clause. And,

as stated in State vs. Sloss (Plfs. orig. Br. p. 24), "An

express saving clause was not required to save the right to

collect.'' The tax remained due after the repeal of the law,

and the machinery for enforcing its collection was retained

unrepealed.

THE FEDERAL HOMESTEAD QUESTION.

1. NEITHER A MAN NOR A MAN AND HIS

WIFE CAN HAVE TWO HOMESTEADS, AND IF

THEY, OR EITHER OF THEM, ATTEMPT TO AC-

QUIRE A SECOND WHILE THE FIRST IS IN FORCE,

THE SECOND IS VOID.

The Montana law does not expressly prohibit a man
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from liiviiig t^vo state homesteads in Montana at the same

tihie; yet no one ^yould maintain, nor does counsel for de-

fendants maintain, that a person could have two such

homesteads; it is an implied condition of the law that it

cannot be done, and that a man claiming a homestead must

not already have one in the same state. It was so held

in Waggle vs. Worthy, 74 Cal. 266, where the second home-

stead was held void. The construction placed upon the

homestead law by the case cited was adopted in Montana

along with said law, and is binding on the Courts of this

state. ( See authorities cited on page -S8-of plaintiff's orig-

inal brief). Said case stated the rule without the qualifi-

cation that the first homestead be in the same state. All

of the authorities holding that a man cannot have two

homesteads (and we find no authority holding that he can)

,

state the rule without qualification, and none of them even

intimate that a man might hold two homesteads provided

they are located in different states. As it is an implieil

condition of the law that a man must not have two home-

steads in the same state, so there is no reason why this im-

plied condition should not prohibit two homesteads though

the first one be in another state, or be a federal homestead.

And, under the authorities already cited (p. 38, plfs. orig.

Br.), the wife has no more power to acquire the second

homestead than has the husband, and by Section 1700,

Montana C. C. she is forbidden to select a homestead if her

husband has already selected one.

Counsel for defendants in error maintains that, if a

man cannot acquire a state homestead when he has a sub-

sisting Federal homestead, then the converse of the propo-



sition must be equally true, so that if he has acquired a

state homestead which he has not formally abandoned, he

cannot acquire a Federal homestead. But this conclusion

does not follow, since the holding of a homestead claim

under the Federal law is primarily a process of acquiring

title to, or purchasing, the homestead tract; and while the

Federal law imparts to that tract all the essential qualities

of a homestead under the state law. and gives to the claim-

ant immunity from levy of execution, these features of the

law are rather incidental to the main process of acquir-

ing title. The officers of the government might, there-

fore, be warranted in refusing to interrupt this process, or

to annul the contract between the government and the

claimant, merely because the claimant was still holding a

homestead exemption under the state law. If it were

necessary to cure such an inconsistency, it would doubtless

be done by the-government requiring the claimant to file an

abandonment of his former homestead, rather than by its

declaring a forfeiture of the Federal homestead.

2. IT IS NOT NECESSAEY, IN ORDEK TO BAR
A SECOND HOMESTEAD, THAT THE PRIOR HOME-

STEAD BE "EQUIVALENT" THERETO, OR BE
CREATED UNDER THE SAME FOR^IALITIES.

Originally a declaration was not required, either in

Montana or in California ; the later codes required a decla-

ration for the creation of homesteads thereafter establish-

ed, and gave such homesteads incidents different from

those of the homesteads already existing. Yet, no one

would claim that, by reason of these differences a man
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having already a homestead under the old law, could ac-

quire an additional homestead under the new law. This

was attempted to be done in Georgia, and the second home-

stead was held void on the ground that a man cannot hold

two homesteads. (First National Bank vs. Massenoill. 5

S. E. 100, cited p. 36, pLfs. orig. Br.).

If a man cannot hold two homesteads in the same

state, created under different laws and with different in-

cidents, then, for the same reason, he cannot be allowed

to hold two homesteads in different states merely because

the two homesteads are not '^equivalent" or of precisely

the same character. And if a claimant cannot acquire a

state homestead in Montana when he has a homestead in

another state, he cannot, for the same reason, acquire a

state homestead in Montana, if he has a subsisting un-

patented Federal homestead, because a Federal homestead

is as nearly ^'equivalent" to a state homestead in Montana

as are state homesteads, generally speaking, in other

states. Probably most states do not require a declara-

tion ; many states give the husband power to abandon, en-

cumber or alienate the homestead without the consent of

the wife, holding him best qualified to decide such ques-

tions, and holding the essential object of the homestead

exemption to be, not to protect the home against the acts

of the head of the family, but against creditors ; and there

is groat variety in the extent of the exemption, the length

of time it covers, and the exceptions thereto.

It is sufficient to bar a subsequent homestead that the

claimant already have a homestead exemption of a sub-

stantial character. The Federal homestead exemption
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protects the home for all time against any and all debts

incurred prior to patent. The Federal homestead claim-

ant may start life anew, without his home being at all en-

dangered from past imprudence. The claimant of a state

homestead cannot do this as against judgments standing

against him on the date of filing his declaration of home-

stead; antecedent judgment creditors, whose judgments

have become liens on his real property, can enforce their

judgments against his homestead. His homestead is also

subject to the liens of mechanics or laborers. The Federal

claimant, therefore, beyond question enjoys a substantial

homestead exemption, which under certain circumstances

may afford to the claimant and his family more effectual

protection for the home against creditors than would a

state homestead exemption.

Exemption from the claims of. creditors is the prin-

cipal right conferred by any homestead law, (including

the homestead element of the Federal homestead law as

dis tinguished from the mere acquirement of title). The

prohibition against either spouse encumbering or convey-

ing the homestead without the consent of the other, is a

comparatively modern feature of the homestead law; it

is not the principal object sought; in many states its wis-

dom is doubted, and it has not been adopted.

3. THE FACT THAT JOSEPH McCAFFERY
WAS CLAIMING AND ENJOYING AN UNPATENT-
ED, UNFORFEITED FEDERAL HOMESTEAD,
WHETHER HE HAD COMPLIED WITH THE RE-

QUIREMENTS AS TO RESIDENCE THEREON OR
NOT, WAS SUFFICIENT TO BAR THE ACQUISI-
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TION OF A STATE HOMESTEAD BY EITHEK HIM-

SELF OR HIS WIFE, BECAUSE A MAN, OE A MAX
AND HIS WIFE, CANNOT HOLD TWO HOME-
STEADS; AND THEREFORE PLAINTIFF SHOULD
NOT HAVE BEEN REQUIRED TO PROVE SUCH
RESIDENCE.

But the filing and patent were evidence of the fact (and

indeed, we think should be held to be conclusive evidence

of it), that he did take up his residence upon his Federal

homestead within the time required and continued to re-

side thereon as long as required, making his home there.

Though he was living with his wife on her Anaconda prop-

erty at the time she filed her declaration thereon, this may

have been during a temporary absence from his Federal

homestead, allowed under proper circumstances b}^ the

Federal homestead law, and the presumption would be

that such was the nature Ovf his absence from his Federal

homestead. If such was the fact, his wife's legal residence

or domicile would be on the Federal homestead with him.

and her declaration of homestead on her Anaconda prop-

erty therefore void.

The claimant of a state homestead in California or

Montana, though he has removed from the state, still re-

tains the homestead. (Tipton vs. ^lartin, quoted p. 35

plfs. orig. Br. ) ; he is still deemed by the law to regard

and hold it as his permanent home, and any absence there-

from is deemed merely temporary, and to be so regarded

by liim; and this amounts to a conclusive presumption.

If such person should file a homestead declaration in Mon-
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tana, stating that he (or she) "claims them ( the premises

)

as a homestead," such statement could not be made in good

faith ; because the same person or family cannot have two

homes at the same time. While the Federal homestead

claimant is required to live with his family on the Federal

homestead, the same conclusive presumption should obtain

against him, to prevent the acquisition of a state home-

stead.

4. Defendant's attorney attempts to show that the

case of Power vs. Burd, 18 Mont. 22, is not applicable for

the reason that it "arose under a different statute from the

one we are now considering, a statute which did not re-

quire the filing af a declaration of homestead, and made

the right to claim a homestead dependent at all times upon

use and occupancy." (Dfts. Br. pp. 31-32).

The statute under which that case was decided allowed

a homestead only in lands "owned and occupied by a resi-

dent of this territory." Under that statute the Supreme

Ck)urt held that as the claimant had never lived on the

land, his claim, at the time of the levy of execution on the

land, that it was his homestead and that he intended to

occupy it as such, was immaterial. Yet defendant's at-

torney maintains that the Supreme Court, in its opinion,

approved the admission of the record of the claimant's pre-

vious entrv of a Federal homestead because it tended to

prove the bad faith of this immaterial claim of intention.

The Supreme Court approved the admission of said

record "as tending to show whether or not appellant's

claim of homestead in the lands in controversv was made
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in good faith." The claimant in his answer claimed to

have occupied the land. The record of his Federal home-

stead entry showed his sworn intention to reside on his

Federal homestead ; and thus impeached the good faith of

any subsequent occupancy by him of the ground in con-

troversy under a claim that it was his home,—unless he

had meanwhile relinquished or forfeited his Federal home-

stead, and, if he had, the burden was on him to show it.

Tn the case at bar, likewise, the record of Joseph Mc-

Caffery's Federal homestead entry showed his sworn inten-

tion to reside on the Federal homestead. And the issu-

ance of patent shows that he nerer relinquished or for-

feited such homestead. And therefore, the records of

such entry and patent impeach the good faith of his wife's

declaration of homestead.

5. Defendant's counsel, in his brief, ignores plain-

tiff's last specification of error under this head, to-wit,

that proof of Joseph McCaffery's residence on his Fed-

eral claim should not have been required of plaintiff, for

the reason that it was a fact peculiarly within the know-

ledge of the opposite party. And we ask that the court

consider the point.

6. In defendants' brief (p. 23), their counsel calls

attention to the fact that a state and a government home-

stead may co-exist in the same ground. But it was held

in Hesnard vs. Plunkett, that the former must be contained

within the boundaries of the latter, and in so far as it

extends beyond such boundaries it is void. ( See plfs. orig.

Br. pp. 38-41).

7. Defendants' counsel maintains that before patent
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control of the Interior Department (p. 26). But if the

claimant is qualified to make the entry and complies with

the law, and the land entered is open to such entr^% the

Interior Department canot deprive him of his homestead

right.

8. In defendants' brief, on page 28, the case of Hes-

nard vs. Plunkett is again referred to (See plfs. orig. Br.

pp. 38-40
)

, and it is maintained that in that case, the Fed-

eral claimant had removed from his state homestead and

thereby abandoned it; while Joseph McCaffe^v had never

removed from the Anaconda property claimed as his home,

and had never lived on his Federal homestead.

But, in said case, the federal homestead claimant,

after taking up his residence on his Federal claim, made

claim to a hctc state homestead which was partly within

and partly without the boundaries of the Federal claim,

but which included the portion of the Federal claim on

which he resided, so that he lived on both claims. Yet it

was held that the second homestead (the state homestead)

was void as to the portion outside the boundaries of the

Federal homestead.

The presumption as to Joseph McCaffery's residence

is discussed under (3).

9. Counsel for defendants maintain (p. 31) that, if

Joseph McCaffery had abandoned his wife, she could de-

clare a homestead although his residence was elsewhere.

No abandonment is claimed, however; and the fact, as

shown by the evidence (Tr. p. 37, 1. 15), that he was living
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witlx his >yife in Anaconda when she filed the declaration,

st^ow s that there was no abandonment.

10. It is stated by counsel for defendants (p. 27)

that the cases cited by plaintiff's counsel have no applica-

tion. These cases hold, and most of them explicitly, pre-

cisely what plaintiff's original brief says they hoM.

Whether the propositions of law laid down by these cases,

as stated in the brief, are applicable to this case, is for the

court to say.

THE TWO-HOUSE QUESTION.

1. It was material ,for plaintiff to show the rental

of the tenant premises before and after the filing of the

declaration, and the nature and extent of such rental; and

she was not limited to showing the fact and extent of the

rental at said date. In our original brief are cited the

following decisions in which the Court treated such facts

as material:

On pages 57 and 58 (In re Crowley).

On pages 58 and 59 (Maloney vs. Hefer).

On pages 60 and 61 (In re Ligget).

On page 82 (Freeman on Executions).

On page 70 (Milburn Wagon Company vs. Kennedy).

On page 93 (Wurzbach vs Menger).

If such facts could not be shown, a debtor, owning a

house which he had always rented, having no intention to

make it his home but only seeking to acquire a liomestead

exemption therein, might have his tenant move out, move
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into the house himself for a few days during which he

would file a declaration of homestead, and then move out

again and give place again to his tenant, never himself

making any bona fide homestead use of the premises but

nevertheless acquiring a homestead exemption therein.

2. We will here reply to defendants' discussion of

the evidence

:

a. The map of the premises (Tr. 36) indicates that

the porch, or a part of it, in front of the north house, ex-

tended across the intervening passageway to the wall of

the tenement house. W. E. Pinegar, the surveyor, testi-

fied (Tl\ 34, 1. 16) that ''on the map the hatched portion

was a porcli, covered by a, roof connecting the twO' houses

* * * there was an entry between the two houses.''

That entry, at the point where the porch is, is shown on

the map and by Pinegar's testimony, to be four feet and

three inches wide. J. H. Collins testified (Tr. 31, 1. 12)

that "the roof of the porch in front of the north house ex-

tended across to the wall of the house occupied by the wit-

ness (the tenant house)."

The two houses were not, therefore, as alleged on page

33 of defendants' brief, ''joined together by a porch whJcli

was covered^ but passed from one to the other." On the

contrary, only the roof of the porch extended across the

entry way between the two houses, a space of more than

foair feet. This fact clearly does not make the two houses

one.

b. It is true that there was no division fence between

the houses, as that space was used by the McCafferys for
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a passageway; and plaintiff did not sell any part of this

passage in selling the tenant premises. This appears

from the map and the surreyor's description thereon ( Tr.

36 ) . The tenant premises, as separately sold, are bound-

ed on the north by the north line of the tenant house back

to the corner where the diyision fence between the rear

yards begins. Therefore the statement on page 52 of de

fendants' brief that plaintiff included in the tenant

premises at such sale "about two feet of the passageway

between the two houses," is entirely erroneous.

c. The diyision fence between the rear yards, as

shown by the map, (Tr. 36) extended back continuously

from the rear corner of the tenant house to the woodshed

at the rear of the lot, and the line of the fance was con-

tinued through the woodshed building, diyiding it into

two Ayoodsheds, the southerly portion belonging to the ten-

ant premises. The suryeyor traces the continuous course

of the fence from the rear corner of the tenant house back

to this partition in the woodshed ; and he says ( Tr. 34, 1.

27) that ''all the fence referred to was of about the same

sort, consisting of a couple of rails with boards nailed on ;'^

and (Tr. 35, 18), "the fence was entirely up at that time

along the length of it at. the time the witness made the

suryey,'' which was in May, 1901. The testimony of

Dayid G. Boyd (Tr. 32, 1. 16) shows the fence to haye been

there in 1898, more than two years before the filing of the

declaration. The surveyor testifies (Tr. 31, 1. 13) tliat

"there was a partition in the woodshed on the back end of

the lot, and the map shows the woodshed and the parti-

tion." J. H. Collins testifies (Tr. 31, 1. 15) that "there
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was access through the witness' portion of the back yard

to witness' woodshed, and through the woodshed to the

alley in the rear of the lot." David G. Boyd testifies (Tr.

32, 1. 15) "there was a woodshed next to the alley used by

the witness for firewood." There is no foundation, there-

fore, for the claim made on page 33 of defendants' brief,

that the fence separating the rear yards was a "temporary

fence," and separated the back end of the lots "to some

extent."

d. Each dwelling house had itsi own separate ap-

purtenant outbuildings, as shown by the map.

e. There is no evidence to show that the front yard

of the tenant house was a "common yard," as claimed by

defendants (p. 33), or that defendantsi ever made any use

of it. The tenants, however, were obliged to use the yard

in front of the tenant house to gain access to the street, and

this use was indispensable to them; therefore the McCaf-

ferys cannot claim it unless they show a use of it by them-

selves of greater importance, but they show no use of it at

all. Plaintiff confines her claim, as to front yard, to the

ground directly in front of the tenant house. There was

no division fence at the front of the houses. But, as

stated in Gregg vs. Bostwick, 33 Cal. 220, the boundaries

of the homestead are not fixed by fences, but by use. A
fence is always considered an important element as show-

ing how far the homestead use extended, but this may be

shown in other ways. Defendants say on page 52, that

in the sale of the tenant premises the plaintiff included

land "which had never been leased by the homestead

claimants' at any time to tenants." The ground in front
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of the tenant house is apparently referred to. But the

evidence shows that the defendants rented the tenant

premises as a house and lot to the various tenants, and this

would include the ground in front of the tenant house, if

for no other reason, as being absolutely necessary to the

tenants for access to the street. Defendants' statement,

that plaintiff "sold more land, and claims mpre as subject

to execution, than under any feature of this case she is

entitled to claim," is, therefore, erroneous.

f. On page 51, defendants maintain that the tenant

premises were used primarily as a homestead. But it was

for the jury to say whether such was the fact, under the

instructions offered and refused. (Tr. 38-40).

g. Lizzie McCaffery testified (Tr. 37, 1. 27) that the

rear division fence was originally built to protect the gar-

den on the tenant side of the fence, kept by the tenants

and the McCafferys jointly, but she does not say when

that was, or how many years before the filing of the decla-

ration. The fence was already there in 1898, and may

have been built several years before. This is the only

evidence on the subject of a garden; and does not sho>\'

that the McCafferys had any interest in any garden on the

tenant premises within several years at least l)efore the

filing of the declaration.

h. As regards the frame addition, David G. Boyd

testified (Tr. 32, 1. 12) that in 1898 it was used "by his

children as a play-room and by his Avife as a store-room."

J. T. Dul in testifies (Tr. 33, 1. 15-18) that, in the summer

of 1900, it was entirely vacant. And J. H. Cbllins testi-
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fies (Tr. 31, 1. 4) that Mr. McCafeery told him he occupied

the frame addition in order to "hold possession."

There is, therefore, no evidence showing any use what-

ever by the defendants of the tenant premises, at the date

of the declaration or during any reasonable time before,

except of the frame addition, and there is evidence that

such use was fraudulent.

On the other hand the testimony shows that all of

the tenants used the brick part of the tenant house, and

Boyd also used the frame addition. Collins testities (Tr

30, 1. 27 et seq. ) that "the premises rented by him included

the building (without the frame addition), the yard in

the rear of said building, and the woodshed." Boyd also

testifies to the use of the woodshed. There is no testi-

mony that the defendants in renting the tenant premises

ever "reserved" anything except the frame addition.

We submit, therefore, that the homestead status of

the tenant premises should have been determined by the

jur^^, upon the question of their principal use.

3. On pages) 34, 48, 50 and 52, defendants cite Skin-

ner vs. Hall, 69 Cal. 198, where the Court sa3^s "one may

file and maintain a homestead upon property which is par-

tially rented out or used for other purposes than his resi-

dence." The Court bases this conclusion on Ackley vs.

Chamberlain (Cal.), which we have shown (orig. Br. 76)

to have been decided under the doctrine of principal use.

and which was a case where the claimant had only one

house; and on Phelps vs. Rooney, (Wis.), where also the

claimant had only one building (orig. Br. p. 78), but which
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was not decided under said doctrine of principal use. The

last named case was decided by a judge who subsequently

decided in Casselman vs. Packard. 16 Wis. 70, that a sepa-

rate tenant house was not exempt; and subsequently in

the same state in Harriman vs. Insurance Co., the Court

says that in Phelps vs. Eooney the Court should have held

that the building was not exempt unless it was iDrincipally

used as the residence of the claimant; and in the same

state, in Schoffen vs. Landauer a separate tenant house

was held not exempt. (Orig. Br. p. 78). In the case

cited by defendants the homestead claimant had only one

small house, and occupied a small part of it ; and circum-

stances of great hardship are shown. The case is an il-

lustration of the fact that when Courts say that the claim-

ant may have his homestead in property partially rented

or used for non-homestead purposes, they almost inyari-

ably mean, that where the claimant has but one house, and

rents a part of it. or uses part of it for his business, he does

not forfeit his homestead right therein, because, if it were

taken away from him, he would be deprived of the only

home he has. Even under such circumstances, however,

it has been held almost uniformly in California that the

homestead character of the house is determined by its prin-

cipal use ( See cases cited, plfs. orig. Br. p. 76 ) , where it

is also uniformly held that the claimant cannot have two

houses, if one is rented (See ca«es, pp. 54-61, plfs. orig.

Br.).

In the case cited the Court refused to interfere with

the decision of the lower Court, that part of the lot, which

Avas fenced off and vacant, belonged to the homestead ; but
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the decision shows that the Court had some doubt on this

point. Said part of the lot, however, was not rented to

tenants, and presumably the evidence showed that it was

devoted to some slight homestead use.

This case is also cited by defendants (p. 52) as show-

ing that the "mere leasing of a portion or a majority of

the rooms of the house, does not destroy the homestead

character of the premises.'' The decision so holds, as

does Heathman vs. Holmes (p. 77, plfs. orig. Br.) ; the

other California decisions, rendered both before and

after these, hold that the principal use determines the

homestead character.

But the broad rule contended for, even if established

as to cases where the claimant has only one house, does

not apply where he has two, as in that case the homestead

character of the tenant house is determined by its princi-

pal use (cases cited on pp. 86-93, plfs. orig. Br.).

4. On pages 35 and 50 of his brief, defendants' coun-

sel denies that Section 1693 was derived from the Califor-

nia law, and asserts that the California decisions, there-

fore, are not authority in Montana.

While we regard the Montana cases cited on pages 52-

53, of our former brief, as conclusive on this point, we

would call attention also to the case of Lindlev vs. Davis

^

6 Mont. 456, where the Court says

:

"Sections 311 and 313 of our Code are taken from the

Act of 1851 of the Laws of California, as will be seen by

reference to Gregg vs. Bostwick, 33 Cal. 220, 224, 225.''

Said Section 311, so Judge Brantly states in Yerrick
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vs. TTiggins, was brought forward into the present codes

as Section 1693, and Section 1693 "is substantially tl»e

same as Section 322 of that Code."

5. On pages 36-38 of his brief defendants' counsel

quotes from Yerrick vs. Higgins, as holding that Section

1693 "specifies particularly the subject matter to wlitch

the selection and claim may apply." It is also sair\ else-

where in the same decision, that said section "fixes the

limitations.'- Said section specifies the subject matter as

being "land * ^ ^ used for agricultural purposes,

and the dwelling house thereon and its appurteannccs

* * * (or) land * * * within a town plot, city

or village, and the dwelling house thereon and its aij])ur-

tenances." It also "fixes the limitations" of area and

value.

Specifying the subject matter does not involve the

specifying of the quantity of the subject matter, or the

value of the subject matter, which are matters of limita-

tion, but merely the subject matter, to-wit^ land and dwell-

ing house and appurtenances. This phrase, therefore,

does not warrant the conclusion that defendants t ounsel

appears to derive therefrom, that a homestead claimant in

a city or tOASTi is entitled to one-quarter of an acre with-

out any restriction as to its use, provided the limitations

of value and area are observed and the claimant resides

thereon.

The next sentence in said decision, tl^at: "Standing

alone the general definition would leave no limit t • the

amount or value of the property selected nnd chiiuied pro-
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vided claimant resided in his dwelling npon it/' has been

fnlly discussed by us (pp. Gl, 62, plfs. orig. P>r. ) We
will merel,y add that this dictum, if it means what it <cems

to on its face, was announced without any citation of au-

thorities. ^^'ithout any reason being given for the api)arent

departure from the California authorities, which T\ere

binding on the Court (orig. Br. p. 61, cases cited) unless

the strongest reason to the conlrar/ iippeared, and ap-

pears toi have been the result of an attempt, in passi.ig^ to

summarize a large subject without any necessity for sc

doing in the case then before the Court. We think the

true explanation o.f the dictum is, that the Court, in an-

nouncing it, intended the implied condition that the prop-

ert}^ must be of homestead character, conforming to the

definition of homestead found in Section 1*'70; otherwise,

we must conclude that the Court looked upon Section 1 vl93

as a definition of homestead, after statinii: that the defini-

tion was found in Section 1670 and the limitations in Sec-

tion 1693.

Defendants' counsel also quotes the f( llowi?ig fr(>m

the same case:

''The Code contains no provision by which, after the

homestead has once been selected, there can be a read-

justment of the area and the surplus taken by the credi-

tor.''

Counsel for defendants infers from the statement

quoted, that the levy of execution on a part of the premises

claimed as the McCaffery homestead, and the sale there-

under, T\ ere not provided for in the homestead law of ^ron-

tana, or contemplated thereby, and were therefore inoper-
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ative and void. Following his viev\' to its logical conclu-

sion, it must follow, in the case at bar as in the case he

cites, that as the McCaffery homestead claim is void in

part, as was the homestead claim in the case cited, it must

accordingly be held all void likewise; because the invalid

part cannot be separated from the valid part. But al-

though the homestead statutes in California are the same

as those of Montana, aside from Mont. C. C. Section 1693,

the Court there, in a case like the one at bar, find a way tu

segregate the valid part from the invalid part of the home-

stead, by simply allowing the invalid part to be sold under

execution. It is true that in California, there is no limi-

tation of area; but the limitation of area has no bearing

upon a case like the one at bar where the entire area claim-

ed does not come up to the limit, and where the segregation

is sought on the ground that there is a specific and de-

scribed portion of the ground claimed as homestead which

has never had the homestead character impressed upon it,

on account of never having been devoted to homestead

uses. That the existence of an area limitation has no

bearing upon the case at bar is shown by the fact that in

the states which have such a limitation, the creditor is al-

lowed to levy upon and sell under execution such portion

of the premises claimed as homestead as are not properly

part of the homestead by reason of being rented to tenants

There is such a limitation in Michigan, Wisconsin, and

under the old Iowa law. and under the decisions from

these states (cited on page 64, plfs. orig. Br.) the creditor

was allowed to sell under execution tenant premises

claimed as part of the homestead. And nearly all af the
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other states cited on pp. 66-72, of plaintiff's first brief,

were cases where tenant premises, claimed as part of a

homestead, were allowed to be sold under execution.

In the case from which the quotation by defendants

is taken, the ground claimed as a homestead was all equal-

ly impressed with the homestead character, one part as

much as another; the claimant used it all for homestead

purposes. As it stood, the homestead was not valid be-

cause it exceeded the legal limitation of area ; it was there-

fore totally void unless a way could be found to reduce it

to the legal size. The law furnished no method of doing

this, although there is a statutory method of reducing the

value where the value exceeds the statutory limit. The

Court could not mark off a specific portion of the ground

and say "this part is homestead, but the remainder is not

homestead,'' because one part had the homestead charac-

ter as fully as any other part. There was, therefore, no

way of curing the defect, so' that the Court was compelled

to hold the illegality of the homestead incurable.

Again, counsel for defendants quotes from the same

case, as follows

:

"If the selection is in compliance with the law, within

the value limit, and remains there, the claimant is beyond

the pursuit of his creditors, and so far as they are con-

cerned he may forever after retain the specific property

selected * * *."

Counsel for defendants infers from this statement,

also, that so long as the premises claimed are within the



—36—

limitation of area (and value), if the claimant resides

thereon, it is a legal homestead, without regard to the

other uses to which it is devoted, and mav therefore in-

clude tenant houses. But the Court savs that the selec-

tion must be ^^in compliance with the law," that is to say^

the homestead must fulfill the requirements of the statu-

tory definition of homestead stated in Section 1670 Mon-

tana C. C. But the California cases cited on pages 54-60

o^ plaintiff's first brief are practically all constructions

of such definition, and based thereon ; and they hold that a

homestead declaration does not make tenant premises

homestead or part of a homestead.

6. On pages 39-41 of defendants' brief, are quoted

the Nevada cases, and the Idaho case on page 47, which

are discussed on pages 65-66 of plaintiff's first brief. We
would especially refer to the elaborate criticism of these

Nevada cases in Waples on Homesteads, pp. 235 et seq..

which is too long to reproduce here. Xone of these cases

deal with premises leased to tenants.

7. On pages 41-44, defendants' counsel discusses cer-

tain Illinois cases. We referred to these cases on page 73

of our first brief, as being decided under a statute which

expressly makes the exemption the primary thing, and the

homestead and residence features merely incidental. The

statute, which is quoted on page 42 of defendants' brief

shows this to be true. It does not say that the homestead

shall be exempt, as is expressly provided in most other

states, but exempts "the lot of ground and the buildings

thereon occupied as a residence and owned by the debtor.

* * * to the value of one thousand dollars." There
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is no definition of homestead, but the term "homestead"

is applied in a descriptive Ava^^, somewhat loosely-, to the

exemption. What is expressly exempted is "the lot," etc.

In a later Illinois case (Sever vs. Lyon, 48 N. E. 926),

the Court says:

"The homestead exempted by the statute is an estate,

to the extent in value of |1,000, in the farm or lot of land,

and buildings thereon, occupied as a residence, together

with any other buildings upon such lot, whether for car-

rying on business, or deriving income in the way of rent.

In such case the exemption is not limited to the portion

of tbe lot covered by the dwelling, but, hy the terms of the

statute^ extends to the whole lot/^ In that case the claim-

ant had her residence on a fraction of one lot; and also

owned the adjoining lot on which were houses leased to

tenants, and she claimed the latter as part of her home-

stead. The Court, after stating that the "lot'- exempted

by the statute was not necessarily confined to a legal sub-

division, said, referring to said adjoining lot

:

"Lot 4 is a distinct and separate lot, occupied under

leases by other heads of families residing thereon. It is

impossible that appellee should be in the occupancy of

that lot, Avith her family, as a residence, while she occu-

pies a separate lot as a homestead, and it is so occupied

by her tenants as their residences. It is in the same en-

closure with her residence, but that fact alone is not suf-

ficient to annex a separate lot, not occupied by her. to her

homestead."

Here, even in Illinois, a part of the premises claimed
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as homestead, and which would have been part of the

homestead if used as such, was held to be no part of the

homestead because rented to tenants.

8. On page 44, defendants' counsel cites two Texas

cases.

In the early case of Hancock ts. Morgan, cited, the

claimant erected a new house on his homestead lot and

moved into it, and leased his old house which the Court

held to be, nevertheless, exempt for the reason that the

renting was only temporary. But the McCafferys had

never made their home in the tenant house, but rented it

ever since it was built. The decision was rendered under

a Constitutional provision subsequently construed in Iken

vs. Olenick ( orig. Br. 67, 68 ) . That case defines the term

"homestead'' as it is defined in Gregg vs. Bostwick, and

says the purpose of the homestead law is not to exempt

a definite quantity of land, but only the homestead in the

popular sense and not to allow the debtor to include therein

property merely contributing to the support of his family,

thus virtually over-ruling the case cited.

The other Texas case cited (Bailey vs. Baukright), was

decided under the later Constitution of 1876 (orig. Br. p.

68), expressly allowing temporary renting, under which

the fact of the claimant continuing to make some use of

the tenant premises is held to show that he intends the

renting to be merely temporary (See orig. Br. 93), and

the burden is placed on the creditor to rebut this presump-

tion and sliow the renting to be in fact permanent. The

Court held the tenant house exempt in that case because,
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"The renting of part of lot 6 is not shown to be perma-

nent 7?

9. On page 44 of defendants' brief is cited the case

of Winland vs. Holcomb (Minn.), 3 N. W. 341. This

case is referred to on page 80 of plaintiff's first brief, as

showing the extreme liberality manifested by some Courts

in protecting from execution the house in which the home-

stead claimant lives when he has no other house; and said

case is there contrasted with another decision of the same

state (Tiliotson vs. Millard, 7 Minn. 513), Avhere the Court

held that the object of the statute was to provide a home,

and not to give the use of a certain quantity of land and

dwelling house for any other purpose.

10. On page 45 defendants cite Layson vs. Grange

(Kans. ) , 29 Pac. 585. In that case a carpenter altered his

shop into a 4-roomed house ; he rented the four rooms, re-

serving the basement thereunder for his shop; he also re-

sented all the ground, giving the tenant merely the right

of ingress and egress. The tenant got water from the

owner's residence, and kept his coal there. It was held

to be not a "total abandonment" of any part.

In the case at bar, however, the tenants used the house

and ground and outbuildings, the use by the owner being

limited to the one-roomed frame leanto at the rear of the

brick house. The case cited may well be compared with

Dyson vs. Sheley, 11 Mich. 527 (plfs. orig. Br. pp. 87, 88),

Avhere the Court said : "The rights of the owner in the

tenant side, whatever they are, do not predominate over

those of the tenant, and do not show that the tenant had
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a mere easement," and then decided the homestead status

of the tenant property according to the principal use made

of it. In the case cited by defendants, the Court may

have regarded the use of the basement for business to be

as important as the use of the rest of the building for resi-

dence.

In another Kansas case, Ashton vs. Ingle, 20 Kans.

679 (plfs. orig. Br. 89), it was held that a subsidiary use

of the tenant premises for homestead purposes by the owner

did not make them part of the homestead, but that the

tenant premises were nevertheless subject to execution.

And tenant premises were held not part of the homestead

in Poncelor vs. Campbell (Kans.), 63 Pac. 606.

11. On page 46 of their brief defendants cite Phelps

vs. Eooney, 9 Wis. 70. This case, together with other

Wisconsin cases, has been discussed in discussing Skin-

ner vs. Hall, supra ; and these Wisconsin cases afford a

striking illustration of the strictness of the courts in de-

n^dng the claimant homestead rights in a separate tenant

house, as contrasted with the liberal treatment accorded

him when he has only one house.

12. On page 47, defendants cite Kiesel vs. Clemens

(Idaho), 56 Pac. 84. This was also the case of a single

building, used as a hotel; it was held exempt,^ the C<mrt

not following the doctrine of principal use.

13. On page 49 defendants cite Heathman vs

Holmes, whicli was also the case of a single building. We

have already discussed it on page 77 of our former brief.

14. On page 51, defendants^ counsel argues that, as
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the ^lontana homestead law contains a limitation, of area,

decisions from states which have no such limitation are

not applicable ; and he says that most of the states have no

such limitation, but only a limitation of value.

But, as we have pointed out already (plfs. orig. Br.

pp. 63, 64), statutes of the same general form and phrase-

ology as Section 1693 (which contains the limitations) are

found in Michigan, Wisconsin, and in the old Iowa law,

all of them containing the limitation of area ; and under

all of them tenant houses are held not part of the home-

stead. Also, as sho^Ti in the Appendix of Waples on

Homesteads, the homestead laws of Alabama, Mississippi^

Florida, and the later Iowa homestead law, all have the

limitation of area; and in all of these states tenant houses

claimed as part of the homestead are held subject to execu-

tion, as appears in the cases from these states cited in

plaintiff's first brief (pp. 71, 72, 64 and 65).

It may be added that, of the states named, the follow-

ing have the double limitation of area and value obtaining

in Montana : ]\fichigan, Iowa, Alabama and Mississippi.

Defendants' counsel goes on to say: ^'Wherever the

decisions have been under statutes analogous to Section

1693, supra, they are invariably in accordance with our

contention, as to the proper construction * * v

Just what decisions are referred to we do not know.

Counsel for defendants has not cited a single case, under

any statute analogous to those of Montana, holding a sepa-

rate tenant house exempt under any circumstances, except

Bailey vs. Baukright (Tex.), cited by him on page 44,
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which was decided under the phrase allowing temporary

renting not found in Montana. His statement is plainly

the reverse of correct as applied to Gregg vs. Bostwick;

and as applied to the decisions in Michigan, Wisconsin and

Iowa (Cited, plfs. orig. Br. 64, 65, 77, 78, 79, 87 and 88) ;

to which may be added Texas, where the Constitutional

provision quoted on page 67 of plaintiff's original brief.

bears a strong resemblance, in its phraseology, to the

statute under which Gregg vs. Bostwick was decided (a^^

does the latei^ constitutional provision cited by me on page

68), and receives a similar construction in Iken vs. Ole-

nick. For these Texas cases, see pp. 68-71 and 89-93 of

the original brief.

A motion has been served and filed, asking the Court

to receive and consider certain journal entries of the lower

Court, as part of the record in the present proceeding, as

showing (1) that the lower Court withdrew from the jury

all consideration of the question of the homestead charac-

ter of the tenant premises, which we desire to urge as an

additional error; and as showing (2) the position taken

by the Court at the close of the evidence on the question

of law set forth in the refused instructions.

We ask consideration of this motion in connection

with the rest of the case.

Plaintiff, in conclusion, respectfully renews her re-

quest, made at the close of her original brief, that the judg-
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ment be reversed, and the cause remanded to the lower

Court with directions to enter judgment in her favor.

Respectfully submitted,

CHARLES E. SACKETT,

E. B. HOWELL,
Coimsel for Plaintiff in Error,
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